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INTRODUCTION. 


i 


The  novelty  of  the  institution  for  the 
trial  of  civil  cases  by  Jury  in  Scotland, 
and  the  interest  which  the  introduction 
of  it  has  excited)  led  the  reporter  of  the 
foUowing  cases  to  think  that  the  pubK- 
cation  of  them  might  prove  interest- 
ing and  useful  to  the  profession.  As 
the  G>urt  is  at  present  constituted,  few 
questions  of  general  law  could  be  ex- 
pected to  occur,  but  it  appeared  to  the 
reporter  that  the  institution  would  be 
the  means  of  bringing  more  into  discus- 
sion the  principles  of  the  law  of  evi- 
dence»  and  thus  tend  to  mature  that 
very  important  branch  of  our  law. 

^  His  original  intention  was  to  report 

a  few  of  the  leading  cases,  and  in  the 
others  merely  to  notice  such  points  of 
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law  or  practice  as  occurred  during  the 
trial ;  and  had  the  Court  been  longer 
established^  he  would  have  adhered  to 
this  plan.  But  he  became  satisfied  that 
in  the  infancy  of  the  institution  it  would 
be  more  useful  to  give  full  reports  of 
the  iasuea  triad  at  Edinburgh,  as  the  best 
method  of  showiiig  ihe  nature  oi  the 
(cases  tent  to  the  Court,  and  o£  the 
mode  in  which  the  trials  have  been 
conducted. 

The .  form  which  he  has  in  general 
adopted  is,  to  state  thp  natau'ei  oi^  the 
action  and  deiencey^-^en  the  iisHUies, 
with  a  short  statement  of  the  fac^— 
tiien  the  points  decided  during  the  trial 
as  to  matters  of  practice^  or  the  admis- 
sibilitjr  of  evidence,-«-^the  statemesits  of 
counsel  to  the  Jurrjr^-^the  summing  up 
by  the  Judge,-->^and,  lastly^  the.  verdict 

In  adopting  this  arrangement,  the  ob- 
^t  of  the  reporter  has  been  to  give  a 
Gonciae  view  €£  the  leading  features 
of  each  case ;  to  state  those  &ets  on 
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yfhich  the  presiding  Judge  in  his  sihkl. 
ming  up  considera  the  question  to  turn ; 
and  to  render  the  l^al  and  judicoftl 
matter  arising  in  the  course  of  the  trial 
dear  and  intelligible.  He  has  been 
most  anxious  to  preserve  the  dicta  of 
the  Judges ;  but  as  it  wm  not  within 
his  plan  to  ^ve  at  length  aU  that  pass- 
ed,  he  has  stated  only  the  leading  points 
in  the  charge  io  the  Jury^  and  nc^ioed 
very  shortly,  and  in  many  cases  entirely 
omJitted>  the  speeches  of  counseL 

In  explanation  of  the  different  parts 
of  his  plan,  it  is  prop»  &rthm  to  stito, 
— ^That  the  issues  wre  given  to  shoRV 
the  question  to  he  tried;  and  in  the 
Af^ndix  wiU  be  found  the  condescend* 
ences  and  answers  in  a  few  of  the  cases^ 
w^h  the  issues  made  up  from  them,  to 
show  the  manner  in  which  issues  are 
prepared,  in  the  view  of .  correcting 
an  erroneous  notion^  that  the  issnes 
ought  to  contain  a  detail  of  &cts  and 
circumstances.    The  issues^  extracted 
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from  the  great  mass  of  matter  detailed 
in  the  pleadings  before  the  Court  of 
Session,  show  the  questions  between 
the  parties  reduced  to  a  very  small  com- 
pass ;  while  they  at  the  same  time  ad- 
mit the  proof  of  all  the  facts  and  cir« 
cumstances  which  either  party  may 
think  necessary  to  sustain  their  case. 

With  regard  to  the  order  in  which 
counsel  address  the  Jury,  it  is  right  to 
mention,  that  a  counsel  for  the  pursuer 
opens  his  case  and  leads  his  evidence ; 
then  a  counsel  on  the  other  side  ob- 
serves on  this  evidence,  and  opens  the 
case  for  the  defender ;  if  he  adduces 
evidence,  the  pursuer  is  entitled  to  re- 
ply, but  if  he  does  not,  there  is  no  re- 
ply. The  reporter  has  not  adopted  this 
order,  but  has  in  general  placed  the 
statements  of  counsel  immediately  be- 
fore the  summing  up  of  the  Judge,  that 
Aey  might  be  more  clearly  opposed  to 
each  other  than  they  could  be  if  sepa- 
rated by  the  various  incidental  ques- 
tions arising  in  the  course  of  the  trial. 
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From  the  learning,  ingenuity^  and  elo* 
quence,  as  well  as  celebrity  of  the  coun- 
sel engaged,  their  speeches,  if  properly 
reported,  would  add  greatly  to  the  in- 
terest and  popularity  of  a  work  like  the 
present.  But  the  object  of  the  reporter 
has  been  to  be  as  brief  as  was  consistent 
with  clearness ;  he  has  therefore,  in 
general,  only  stated  such  part  of  the 
speeches  as  was  necessary  to  explain 
the  observations  from  the  Bench. 

The  Act  of  Sederunt,  by  the  Judges 
of  the  G)urt  of  Session  and  of  the  Jury 
Court,  of  date  the  9th  December  1815, 
prescribing  <<  Rules  and  Regulations  for 
^^  the  Jury  Court,"  has  sometimes  been 
referred  to  shortly  as  Rules  and  Regu- 
lations ;  these,  it  will  be  kept  in  view, 
are  different  from  the  "  Rules  and  Or- 
ders of  the  Jury  Court,"  which  are  re- 
gulations made  by  the  Judges  of  that 
Court  under  authority  of  the  29th  sec- 
tion of  the  Act  of  Sederunt.  Both  are 
to  be  found  in  the  Appendix  to  Mr  Rus- 
sell's Form  of  Process  in  the  Jury  Court* 
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When  the  verdict  is  marked  with  in* 
verted  commaSi  it  is  copied  from  the 
verdict  returned  to  the  Court  of  Ses- 
sion, or  from  the  record  of  the  proceed- 
ings of  the  Jury  Court ;  in  other  cases, 
it  has  been  thought  sufficient  to  give 
the  substance  of  the  finding  by  the 
Jury. 

When  there  has  been  a  second  trial  of 
the  same  case,  or  discussion  as  to  costs, 
&c.  it  has  been  inserted  immediately 
after  the  first  trial,  though  other  cases 
may  have  intervened.  To  prevent  mis- 
takes as  to  the  dates  of  the  second 
trials,  they  are  inserted  within  the  usual 
marks  of  a  parenthesis,  at  the  top  of  the 
left-hand  page»  while  the  year  in  which 
the  case  was  firat  tried  is  continued  on 
the  other  page. 

The  reporter  is  fully  saisible  that  his 
general  plan  may  be  thought  objection- 
able, and  that  he  has  very  imperfectly 
succeeded  in  the  execution  of  it.  In  pre- 
paring for  publication^  he  has  used  the 


best  meitns  of  accuracy  in  hi^  power^ 
hut  in  some  iostatices  he  may  not  have 
fully  understood  the  meaning  of  the 
Court  or  of  counsel.  In  putting  this 
^rork  iato  the  hands  of  the  profession, 
he  feels  satisfied,  that  while  they  are 
highly  qualified  to  judge  of  its  execu- 
tion,  and  see  its  defects,  their  candour 
will  lead  them  to  make  every  allowance 
which  can  be  permitted  to  a  profes- 
sional  work.  He  will  be  gratified,  if  it 
be  thought  to  represent  faithfully  the 
cases  contained  in  it,  or  tend  in  any  de- 
gree to  make  more  generally  known  the 
benefits  of  a  mode  of  trial,  which,  after 
long  experience,  has  been  found  so  be- 
neficial in  the  sister  kingdom. 

In  conclusion,  he  must  express  the 
satisfaction  he  feels,  in  having  this  op- 
portunity of  publicly  returning  his 
thanks  to  the  profession  in  all  its 
branches,  for  the  uniform  civUity  and 
attention  with  which  they  have  afforded 
him  necessary  information.     He  would 
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especially  acknowledge  with  gratitude 
the  attention  of  the  Judges  of  the  Jtuy 
Courts  and  particularly  the  kind  encou* 
ragement  he  has  uniformly  received 
from  the  eminent  Judge  who  presides 
there. 

To  illustrate  farther  the  object  of 
these  reports,  and  to  render  the  benefi* 
cial  effects  of  trial  by  Jury  in  civil  cases 
better  understood,  there  is  prefixed  the 
speech  of  the  Lord  Chief  Commissioner 
at  the  opening  of  the  Court  in  January 
1816.  That  speech  has  been  taken  from 
the  publications  of  the  day,  and  could 
not  be  obtained  in  any  more  authentic 
shape. 


SPEECH 


OF 


THE  LORD  CHIEF  COMMISSIONER* 

AT  OPENING  THE  JU&Y  COURT, 

i 

I  Or  29d  Jamuart  1S16. 


JVlT  LoRDS^-^Before  we  proceed  to  tbe  cause  ap- 
pointed for  trial  this  day,  I  wish  to  say  a  few  words 
to  the  Coart.  I  believe  I  am  correct  in  doing  so, 
according  to  immemorial  precedent,  as  a  newly  ap- 
pointed presiding  Judge  of  a  supreme  tribunal  in 
this  country.  This  I  understand  to  have  been  the 
uniform  practice  of  all  Presidents  on  taking  their 

i  aeat  | 

I  believe  I  am  justified  here,  where  we  are  to  ad- 

I  minister  justice  by  a  Jury,  (as  in  the  Crimiiial  Courts 

of  this  country,)  in  saying  something  to  you,  Gentli" 
men  of  the  Jury^  upon  your  being  assembled  here ; 
and  I  think  I  should  not  be  right  if,  at  tbe  opening  I 

of  this  new  Court,  I  did  not  state  what  has  occurred 
to  me  as  explanatory  of  this  new  and  important  fea- 
ture in  the  judicial  system  of  Scotland. 

It  may  not  be  unfit,  recent  as  it  is  since  the  act  of 
Parliament  passed  creating  this  Court,  shortly  to  re- 
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trace  the  circumstances  which  have  given  rise  to  the 
institution  of  this  tribunal. 

In  the  year  1808)  an  Act  of  Parliament  passed  for 
improving  the  judicatures  of  this  country.-— It  em- 
powered and  required  that  his  Majesty  should  ap« 
point  Commissioners  to  examine  into  that  grave  and 
weighty  subject,  and  to  report  to  the  King  and  the 
two  Mouses  of  Parliament. 

Among  other  things,  the  Commissioners  were  to 
be  called  upon  by  the  Act  of  Parliament  to  inquire 
into  the  fitness  of  introducing  trial  by  Jury  in  civil 
causes  into  the  Scottish  judicial  establishment.  In 
the  month  of  May  1810»  the  Commissioners  report- 
ed  on  tliat  subject,  stating,  that,  if  care  was  taken 
*^  that  no  alteration  of  the  municipal  law  of  Scot* 
^<  land  should  be  affected  by  the  institution,  that 
«  the  enabling  the  Court  of  Session  to  direct  issues 
<*  of  fact  to  be  tried  by  Jury,  might  afford  a  safe 
*^  foundation  on  which  important  experiments  might 
**  be  made.'* 

This  report  lay  untouched  for  several  years.   But, 
in  the  interval  between  making  this  report  in  May 
1810,  and  the  close  of  the  Session  of  Parliament 
1^14,  many  cases  had  occurred  in  the  House  of 
'Lords,  resting  entireljr  on  matter  of  fact,  accompa^ 
nied  with  Jong  printed  proofs,  calling  upon  the  Su* 
preme  Court  of  Appeal,  which  should  only  be  re- 
quired to  decide  matters  of  law,  to  perform  a  duty 
not  properly  belonging  to  it,  by  deciding  cases  rest- 
ing upon  intricate^  difficult,  and  ill  proved  facts. 
This  created  observation  in  the  House  of  Lords,  out 
of  which  the  statute  grew  under  which  this  Court 
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sks,  and  from  which  it  derives  iu  authority  and  con- 
stitution. 

It  is  to  be  observed,  then,  that  the  great  distin- 
guishing feature  of  this  tribunal  is,  that  it  is  the  first 
duty  of  its  Judges  to  act  so  as  not  to  disturb,  in  any 
respect,  the  ancient  and  admirable  system  of  the 
municipal  law  of  Scotland,  handed  down  to  us  by 
our  ancestors,  and  secured  to  us  by  the  act  of  Union, 
constituting,  as  it  were,  a  charter  for  the  preserva- 
tion of  the  jurisprudential  system  of  Scotland* 

It  shall  be  my  peculiar  care,  as  it  is  my  duty,  to 
walk  in  this  course ;  and  however  I  may  distrust  my 
own  ability,  I  feel  assured  I  shall  be  able  to  do  it  with 
the  assistance  of  your  Lordships. 

The  object  of  the  law  under  which  we  sit  is  to  try 
by  Jury  such  issues  of  fact  as  shall  be  directed  to  us 
by  the  Court  of  Session. 

This  institution  has  been  long  used  for  this  pur- 
pose in  all  the  countries  which  speak  the  language 
we  speak ;  and,  in  England,  it  is  of  a  tradition  so 
high  that  nothing  is  known  of  its  origin,  and  of  a 
perfection  so  great  for  its  object  and  purpose,  that 
it  has  remained  in  unabated  vigour  and  purity  from 
its  commencement  to  the  present  time. 

It  is  the  character  of  all  institutions  for  the  inves- 
tigation of  facts  of  a  different  form  and  constitution 
from  this  to  have  become  inadequate  to  their  end.  It 
is  the  character  of  this  mixed  tribunal,  where  a  Jury 
decide  on  the  facts  under  the  direction  of  a  Court,  to 
have  preserved  its  original  perfection  unabated. 
These  extraorduiary  and  important  features  of  dura- 
bility and  perfection  seem  to  arise  out  of  causes 

b 
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which  it  may  not  be  unfit  to  state  upon  the  oocbsioa 
of  introducing  this  judicature  into  the  civil  justice 
of  Scotland.  They  are  the  natural  results  of  its 
modes  of  acting. 

It  is  to  be  observed,  i^i>s^,>— That  it  can  only  prcv- 
ceed  by  settling  a  clear  distinct  issue  to  be  tried.  The 
advantage  of  this  is  manifest — ^it  obliges  the  direct* 
ing  Court  to  compel  the  parties  to  precision^  and 
relieves  the  causes  at  the  commencement  of  litigation 
from  all  dispute  as  to  What  the  questions  are  between 
the  parties.  It  renders  the  proof  before  the  Court 
which  tries  the  issues  public,  clear,  and  precise. 

It  requires  no  more  enlarged  statement  to  enfcvce 
the  advantages  of  this  efiPect  of  the  trial  by  Jury. 

Secondly  It  adds  a  casual  to  a  perma$ient  tribunal 
«-^and,  by  their  acting  and  redacting  on  each  other^ 
the  natural  qualifications  of  both  are  improved^  and 
their  defects  amended. 

The  great  feature  of  the  casual  part  of  the  tri- 
bunaU  The  Jury^  is  its  being  constituted  and  assem- 
bled, in  a  manner  (as  far  as  human  wisdom  can  ac» 
complish  any  end)  to  secure  impartiality  and  perfect 
indifierency  in  the  causes  to  be  tried  by  it. 

It  is  chosen  from  among  the  people  at  large,  ac- 
cording to  a  certain  qualification,  insuring  the  edu- 
cation and  understanding  necessary  for  the  duty.  A 
certain  number  of  Jurymen  are  returned,  greater 
than  the  number  required  to  try,  as  you  36  gehtle- 
men  are  now  returned  here,  to  try  the  appointed 
case.  The  return  is  made  by  the  SherifiT,  a  magi- 
strate of  high  rank,  unacquainted  with,  and  uninlie* 
rested  in  the  partiesy  having  no  connection  with 
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theOr ;  and  when  riftnrned,  the  12  Jarors  to  try  tihe 
caose  are  selected  by  baUot,  their  names  being  to  be 
dra^m  by  a  swo^n  olBBcer  of  the  Court,  from  the  box 
into  which  they  are  put  fairly,  under  the  sanction  of 
that  solemn  (^ligation. 

This  is  doing  all  that  human  contritance  can  ac- 
complish totr^l'ds  the  attaining  a  tribunal  free  from 
all  prepossession  or  partial  fetling. 

But  a  grand  and  important  feature  of  this  tribunal 
for  tbe  examination  of  fact  VA^-^fhtrdly,  Publicit7» 
or  the  pobUc  and  open  manner  in  which  its  businesa 
is  eondbcted* 

The  witnesses  nte  ali  eicaminedy  the  eridence  all 
taken  pubiiely  before*  the  Court,  which  decides  upon 
it*  Every  thing  is  transacted  with  open  doors-^ 
every  thing,  from  the  commenccanent  of  the  trial  to 
its  close,  except  when  the  Jury  retire  for  ddiben^ 
tion»  is  done  before  an  inquisitive  and  observing 
public^  who,  hearing  the  evidence,  form  tbdr  judg* 
ments  of  the  correctness  of  the  Court  and  Jury  in 
drairing  their  conclusions — so  that  the  perscHis  com* 
posing  the  tribunal  are  secured  by  tbe  responsibility 
of  character,  thus  openly  exfk>8ed  to  criticism,  to 
form  a  correct  and  honest  opinion  in  every  ca^e. 
Thin  is  aided  by  the  constant  prwcnce  of  an  en* 
lightened  Bar,  in  addition  to  those  engaged  in  each 
case,  whose  learning,  and  talents,  and  practice  in 
judicial  concerns,  are  thus  made  subservient  to  the 
ends  of  substantial  justice.  In  this  way,  and  before 
such  an  audience,  the  case  is  sifted  to  the  very  bot- 
^om^  and  every  part  of  tbe  tribunal  is  always  subject 
tot  th^  most  rigid  observation)  and  so  called  upon  to 
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give  the  most  correct  attention  to  the  discharge  of 
their  duty. 

This  important  feature  of  trial  by  Jury,  the  publi* 
city  is  remarkable  for  its  happy  influence  on  all 
those  who  administer  to  justice  through  the  medium 
of  that  institution. 

Firsts  As  to  its  influence  on  the  witnesses. — By 
public  examination  they  are  open  to  the  observar 
tion  of  the  tribunal  which  is  to  judge  of  their  testi- 
mony, and  of  the  value  to  be  ascribed  to  it — as  it 
respects  their  demeanour,  their  capacity  and  intelli- 
gence, and  the  manner  of  testifying.  Every  witness, 
in  an  open  Court,  risks  his  character  with  the  public 
and  with  hb  neighbours,  and  is  kept  correct  by  that 
influence.  The  witnesses  are  fully  examined  by 
counsel  in  chief,  then  cross-examined  by  adverse 
counsel,  and,  lastly,  subject  to  the  examination  of 
the  Jury  and  the  Bench.  Farther,  by  being  examin- 
ed before  a  supreme  tribunal,  the  influence  of  judi- 
cial authority  has  its  efiect  in  producing  correctness 
of  deportment,  and  his  evidence  being  submitted  to 
the  judgment  of  bis  fellow*^subjects,  the  Jury^  he  must 
have  that  circumspect  attention  to  truth  which  such 
a  situation  naturally  creates.  Besides,  in  case  of 
prevarication,  the  authority  of  a  Court,  with  suffi- 
cient power  to  commit,  is  held  over  him,  to  have  an 
instantaneous  operation. 

Secondly^  The  efiect  oi publicity  is  equally  import- 
ant in  regard  to  the  Jury. 

Their  exposure  to  public  view  and  observation 
secures,  in  that  respectable  body,  that  steady  atten- 
don,  which  is  not  only  essential  to  tbe^ippearances 
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but  to  the  reality  of  justice ;  and  it  is  not  unim- 
portant to  remarks  that  this  solemnity  of  conduct  re- 
flects again  on  the  surrounding  audience,  and  secures 
in  those  who  compose  it  a  knowledge  of  the  duty 
and  the  same  attention  and  decorum  when  they 
come  to  be  Jurymen. 

The  justice  which  they  do,  as  I  have  already  ob- 
served, is  the  subject  of  consideration  by  as  many  as 
the  Court  will  admit ;  the  report  of  those  present  at 
a  trial  goes  forth  to  the  public  at  large,  and  the  ver- 
dicts of  Jurymen  are  secured  to  be  just,  by  the  cer- 
tainty that  they  must  undergo  the  scrutiny  of  the 
whole  extended  and  watchful  community. 

The  evidence  of  which  they  have  to  judge  is,  owing 
to  publicity$  and  to  the  formation  of  the  Court,  go- 
verned by  rules  which  are  calculated  to  exclude 
falsehood,  and  to  secure  the  testimony  of  truth. 

The  introduction  of  a  well  regulated  law  of  evi- 
dence is  a  most  important  result  of  trial  by  Jury.  In 
order  to  occlude  all  evidence  from  the  hearing  of 
the  Jury,  which,  from  its  nature,  may  be  false,  and 
make  an  undue  impression,  the  Judges  are  called 
upon  publicly  to  decide  upon  the  admissibility  of 
witnesses,  and  upon  all  questions  of  competency,  as 
contradistinguished  from  those  of  credibility.  This 
they  do  publicly  upon  the  argument  of  counsel ;  and 
here,  again,  the  litigants  are  secured  in  a  due  and 
certain  administration  of  justice  in  matter  of  fact. 

This  is  a  result  only  attainable  by  this  institution, 
where  there  is  authority  and  learning  to  decide,  and 
a  cause  for  decision.  It  is  this  which  leads  to  the 
exclusion  of  hearsay,  and  of  all  those  circumstances 
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ia  proof)  where  the  fact  may  be  fake^  and  yet  the 
witness  be  correctly  honest,  as  well  9a  to  all  the  ex- 
clusions of  testimony  arising  out  of  the  various  mo- 
difications of  interest  or  concern  in  the  pau^i  or  in 
the  questicm  or  connection  with  the  parties. 

Tbirdlyt  As  to  the  Bar,  this  institution  will  have 
its  just  and  beneficial  influence. 

When  I  refer  to  that  most  respectable  body,  the 
Bar  of  Scotland,  I  may  safely  and  justly  enlarge 
upon  their  great  learning,  their  intc^ity,  their  elo- 
quence, and  other  high  attainments  $  aiid,  above  aU^ 
I  can  rely  on  the  most  rigid  honour  and  pare  cor- 
rectness of  their  practice  in  their  profecision.  Yet^ 
great  as  the  learning  and  eloquence  is  which  they 
bring  into  the  hitherto  ordinary  practice  pf  their 
profession,  the  public  and  immediate  efibrts  which 
they  will  have  to  make  in  this  tribunal,  cannot  fail 
to  aQprd  a  new  scene  for  their  eloquence. 

In  guiding  the  course  of  justice,  the  Judges  will 
derive  assistance  from  counsel,  while  the  system  of 
trial  by  Jury  will  give  new  occasions  to  the  Bar  of 
Scotland  for  acute  and  masterly  discussion,  by  watch- 
ing aixd  seizing  circumstanqes  and  emergencies  as 
they  arise,  as  well  as  by  previously  preparing  them- 
selves upqn  the  important  features  of  the  case ;  and 
thus  these  new  opportunities  for  the  display  of  con- 
duct and  address,  by  training  theni  to  a  mode,  of 
exertion  to  which  they  have  not  been  accustomed, 
will  give  new  scope  and  enlargement  to  their  profes- 
sional, talents,  and  render. them  still  more  useful  mi- 
nisters of  jjustice  in  all  the  branches  of  their  practical 
Fourthly^  But,  above  931^  publicity  \&  important,  in 
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rdatioQ  to  the  Jo4get  who  pre$ide^in  r^ul^tiog 
apd  preseryiog  correct  what  I  have  cailerd  thep^* 
manaU  part  of  the  tribunal*  This  happy  compoBi- 
tion  in  judicature,  when  the  fonctioiia  aro  publicly 
and  openly  discharged,  invigci-ates  all  the  good  qua- 
lities of  the  judicial  character  of  the  peraiaiient 
Judge,  and  corrects  all  the  defects  to  which  that  cha- 
racter is  prone* 

On  the  Bench  we  must  call  to  aid  temper,  for- 
bearances attention,  circumspection,  and  firmness  in 
forming  opinions,  a  readiness  in  reconsidering  tbemy 
no  pertinacious  adherence  to  first  thoughts,  and  yet 
a  decision  calculated  to  enforce  well  considered  views, 
— «nd,  above  all,  in  this  seat,  where  justice  is  to  be 
distributed  at  one  sitting,  and  within  a  period  to  be 
meyuuredby  the  strength  of  man,  dispatch  muiit  com- 
bine with  deliberation,  readiness  of  thought  with  cor- 
rectness of  opinion. 

Our  duties  as  Judges  are  to  be  performed  before 
a  judicious  public,  deeply  interested  in  the  justice 
wbjch  is  to  be  dispensed,  and  before  a  critical  and 
enlightened  bar,  ready  to  disseminate  with  freedomt 
as  they  ought,  their  opinions  of  our  errors,  but 
aqoally  ready  to  do  justice  to  our  motives^  and  to  b^ 
alow  the  just  reward  of  praise  when  we  are  right  and 
correct. 

Thd  error  to  which  a  Court,  composed  of  a  single 
Judge,  is  liable,  is  perhaps  an  overweening  seli^ 
wilkdness ;  this  is  corrected  here  by  the  discharge 
of  the  function  publicly  with  the  aid  of  a  Jury.  The 
neeesiity  of  attending  to  every  point  for  their  in- 
formation,«>«-A  neceasary  compliance   with  those 
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modes  of  cdnduct  which  interchange  of  diought  re* 
quires  and  b^ets, — The  necessity  upon  the  part  of 
the  Judge  of  weighing  well  what  he  is  publicly  to 
impart  to  others, — The  controlling  eiSect  of  having 
to  decide  on  the  spot,  secures  against  such  self** 
willedness. 

The  error  into  which  the  Judges  of  a  G)urt  com*- 
posed  of  several  is  apt  to  fail,  is  carelessness,  the  re^ 
suit  of  trusting  to  the  efforts  of  his  fellow  Judges. 
The  public  efibrt  and  the  duty  to  impart  all  that 
passes,  and  all  his  views  of  it  to  others,  on  the  spot, 
and  at  the  moment,  proves  a  sure  antidote  to  this 
propensity  in  die  Judges  of  a  tribunal  of  several. 

Thus  it  may  be  5aid  that  the  well  doing  of  the 
permanent  tribunal  is  secured,  and  the  administra- 
tion of  justice  in  matters  of  fact  (that  extensive  and 
ever  varying  source  of  litigation)  is  better  r^ulated 
by  this  contrivance  of  trial  by  Jury,  than  by  any 
that  the  wit  of  man  has  ever  yet  devised. 

Such  are  the  leading  features  of  this  institution,  of 
which  we  are  now  to  make  an  experiment  in  this 
country,  always,  as  I  have  said  in  the  outset,  anxious* 
]y  attending  to  this,  that  we  are  not  to  interfere  with 
any  fixed  rule,  or  with  any  part  of  the  system  of  the 
municipal  law  of  Scotland,  and  that  we  are  only  to 
try  such  issues  as  the  Divisions  of  the  Court  of  Ses^^ 
sion  shall  thmk  it  right  in  their  discretion  to  send 
here. 

'    These,  it  may  be  material  to  observe,  will  be  of 
the  following  description : 

Isff  Cases  where  the  issue  may  comprise  both  the 
uijury  and  recompence  or  damages. 
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9^9  Cases  in  which  the  Court  of  Session,  or  Lord 
Ordinary,  having  decided  as  to  the  injory,  refer  the 
damages  to  be  assessed  by  a  Jury. 

Sd^  Cases  in  which  no  damages  are  sought,  but 
where  the  verdict  will  embrace  the  full  considera- 
tion of  the  case,  and  present  to  the  Court  which 
directs  the  issue  in  special  findings,  or  a  spedal  ver- 
dict, clear  grounds  for  pronouncing  a  judgment  on 
the  law. 

Lastly^  Cases  where  the  Court  of  Session  or  Lord 
Ordinary  wishes  for  information  by  the  verdict  of  a 
Jury  to  inform  its  understanding,  so  as  to  enable  it 
to  pronounce  a  judgment  upon  the  law. 

The  case  about  to  be  tried  is  of  the  description 
last  mentioned ;  and  in  it,  and  in  ail  cases,  it  will  be 
easy  to  dear  away  difficulties. 

In  the  first  place,  allow  me  to  observe,  more  par« 
ticttlarly  addressing  myself  to  you.  Gentlemen  who 
are  assembled  to  serve  on  this  Jury,  that  our  inqui* 
ries  here  are  not  into  hidden  and  occult  acts  of 
ojme,  where  the  discovery  of  truth  may  often  be  in* 
volved  in  intricacy  and  difficulty,  and  in  doubtful 
testimony,  firom  the  very  nature  of  the  acts.  We 
^all  have  to  deal  here  with  the  (^)en  acts  and 
transactions  of  men  in  the  ordinary  aftairs  of  life, 
and  intercourse  of  the  world.  In  such  transac* 
tions,  when  examined  into  in  open  Court,  (seeing 
and  judging  of  the  witnesses,  whose  examina-. 
tions  will  be  conducted,  with  all  the  fences  against 
the  admitting  falsehood,  and  all  the  securities  for  ob- 
taining truth,  which  a  well  regulated  law  of  evidence 
affords  ;  with  a  tribunal  judging  from  their  own  just 
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Mid  honest  inipreMion8»  unoonuiinintitad  by  inter* 
cour^  or  the  extraneous  and  interested  opinions  of 
otherS)  and  only  influenced  by  the  detailed,  explain- 
ed»  and  iiiUy  delivered  -opinion  of  the  presiding 
Judge^)  there  is  nothing  likely  to  happen  but  an  easy 
solution  in  every  case.     But  when  there  does  occur 
prevarication,    or    contradictory    testimony,    that 
worldly  sense,  and  intercourse  with  mankind  which 
those  composing  Juries  possess,  and  which  affi>rdSf 
"perhaps,   a  better  power  of  extrication  than  the 
learning  of  more  retired  men,  will  never  fiiil  to  di- 
rect you;  while  the  Court  has  it  in  its  power^  accord* 
ing  to  the  nature  of  the  case^  to  relieve  from  ali 
difficulties,  by  directing  a  special  verdict,  or  a  Ver- 
dict specially  finding  the  result  of  the  evidence,  and 
returning  them  to  the  Directing  Tribunal ;  so  that 
that  Court  from  which  the  issue  comes  will  always 
attain,  what  it  wants,  the  best  possible  information 
of  the  fapt  on  which  to  ground  its  judgment  in  mat* 
teroflaw* 

The  case  for  trial  will  soon  afibrd  a  practical  in- 
stance of  what  I  here  state ;  and  I  trust,  by  its  event 
it  will  show,  though,  from  the  great  number  of  wit* 
nesses,  it  roust  be  long,  that  in  less  than  twelve 
hours  we  shall  accomplish,  to  satisfaction,  that  which 
would  not  have  been  attained,  in  the  ordinary 
course,  in  tweive  mpnths-r-that  we  shall,  by  our  la* 
hour  of  twelve  hours,  put  an  end  to  all  litigation  in 
this  cause;  while  the  other  course  would,  at  the  end 
of  twelve  months,  only  give  a  commencement  to  li* 
tigation,  with  ar  power  to  a  litigidus  spirit  to  oon^ 
tinue  it  for  years  to  come* 
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If  thi^  experiment  is  successfuli  imd  I  aiigur  Ban- 
^uiaely  of  it,  altbougby  as  in  all  experiments,  failure 
may  be  expected  at  first,  there  will  be  attained  for 
this  country  those  jg^reat  objepts  of  justieet  cfrtainUf^ 
satis/iK^ion^  dispatch,  apd  cheapness  s  and  with  this 
I  might  conclude. 

I  cannot,  however,  refrain  from  observing  to  you, 
that  I  augur  success  to  the  experiment  most  peculi« 
arly,  and  with  most  certain  hope,  when  J  consider 
that  the  casual  tribupa},  as  I  have  denominated  tha 
Jury,  is  to  be  derived  from  the  body  of  the  people  of 
Scotland,  distinguished  for  good  education,  for  a 
most  correct  morality,  for  a  love  of  justice,  for  ex- 
tended information,  and  for  a  pure  religious  persua« 
sion. 

I  trust  and  hope,  with  unfeigned  anxiety,  that  I 
may  be  able  in  my  person  to  bring  to  the  aid  of  this 
most  important  experiment  the  qualities  requisite  tp 
its  success.  But  when  I  reflect  that  thofigh  \  have, 
during  all  my  professional  life,  been  accustomed  to 
Courts  thus  administering  justice,  that  I  have  never 
yet  dispensed  it— -that,  from  being  a  critic  on  the 
acts  of  others  in  that  awful  station,  I  %m  now  myself 
to  be  the  subject  of  observation  mid  remiirki  I  cap- 
not  but  be  full  of  anxiety  and  apprehension,  in  bav^ 
ing  the  interests  and  prosperity  of  n^y  fello)v-si)bjectp 
submitted  to  my  untried  judicial  faculties. 

In  this  situation,  new  to  me,  and  new  in  the  judl- 
cial  jurisprudence  of  Scotland,  I  derive  comfort 
lyhen  I  look  to  my  learned  brethren  on  each  side  of 
me,  who  add  to  deep  learning  and  a  knowledge  of 
mankind,  high  faculties  and  practice  established  in 
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the  opinion  of  an  approving  public^  in  the  dispensa-r 
tion  of  justice. 

When  I  look  before  me  to  the  bar,  I  derive  com- 
fort from  the  certainty  that  I  am  to  be  enlightened 
in  the  seat  of  justice  by  their  learning  and  their 
eloquence,  and  that  I  am  sure  to  receive  comfort 
from  their  urbanity,  and  from  the  mildness  of  their 
observations  on  my  first  exertions* 

When  I  look  to  the  Jury  now  assembled,  and  the 
succession  of  such  a  class  of  men  to  discharge  this 
duty,  there  again  I  derive  comfort,  and  feel  con- 
vinced that  their  anxiety  to  do  justice,  and  their 
steady  attention  to  every  case,  will  secure  against  any 
bad  effects  from  my  want  of  experience  or  incapa* 
city. 

If  I  should  prove  at  all  a  serviceable  instrument 
in  giving  success  to  this  important  measure  of  jus- 
tice, while  I  live  I  shall  enjoy  the  comforting  reflec- 
tion, that  my  early  education  in  Scotland,  and  my 
recent  habits,  have  preserved  unabated,  through 
life,  my  devoted  attachments  to  its  interests  and  its 
people,  and  has  made  the  high  station  to  which  I 
have  been  graciously  advanced  an  object  of  my  most 
ardent  desire.  I  will  conclude,  therefore,  with  the 
anxious  hope,  that  it  may  be  inscribed  with  truth 
upon  my  tomb,  that  the  experiment  has  proved  suc- 
cessful, and  that  I  have  not  been  useless  in  the  ac- 
complishment of  this  mighty  benefit  to  my  native 
land. 
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THE  JURY  COURT. 


P&KSENT^ 
tHE  THSEE  L0ED8  C01fl£I68lONEB6. 


Raebubk  and  Others  v.  Kedslis  and  C)ther9#         isie. 

Jaaoarf  9f  • 

1  HIS  was  a  suspension  and  interdict  at  the  in-'  a  KeuMii. 
stance  of  Mr  Raebum,  and  other  heritors  in   SIS^"^ 

proved  con* 

I  the  neighbourhood  of  Stockbridge,  and  also  of  •traction,  m 

^  a  number  of  the  feuars  in  Great  King  Street^  tiK N^lrTowa 

to  prevent  Mr  Kedslie  using  a  steatn-engtne>  ^,Sd  ^STm?' 
on  the  ground  that  it  was  a  nuisance^  and  a  J°n<^topro- 
novum  opus. 

Defence.-— *The  engine  is  of  an  improved 
construction,  and  not  a  nuisance  in  itself;  nor 
would  it  be  one  in  such  a  sitaatioui  though  it 
were  not  so  constructed* 


I  CASES  TRIED  IN  Jan.  22, 

^  •  * 

Raebulh,&c**. '\'*In  the  Court  of  Session,  the  pursuers  com- 
Kedslib^&c.  '  plained  of  the  engine  as  a  nuisance  attended 

with  intolerable  discomfort,  and  productive  of 
great  injury  to  their  property,  as  placed  not  in 
a  situation  "  appropriated  to  manufactures,'* 
or  '^  debased  by  nuisances,"  but  in  the  imme- 
diate vicinity  rf  the  Nvw  Town,  to  the  com- 
pletion of  which  it  must  absolutely  put  a 
stop. 

They  stated,  that  some  of  them  had  been  led 
to  believe  that  this  engine  would  be  quite  in- 
offensive,  but  when  they  found  the  quantity  of 
smoke  issuing  from  it,  they  wrote  to  Mr  Keds- 
lie:lUit  ibegr  wore  persuaded  thi^  engine  was 
much  more  offensive  than  he  had  expected,  and 
trusted  lie. would  stop  it  till  he  had  ^^msuteed 
with,  men  of  seientief .  and  made  the  iiacaositty 
imjNPdvdmente^  m  it  wtt  iflapossibb  £or  them  to 
fftibaut  tO'ii  iioiBatice  so  grierousi)  bul  they 
mxB  wilUng  to  gurehiui  as  little  trouble  as 
possible^  if  he  weuU  impnlrre  the  enginei 

Mr  Kedslie  admitted  that  at  first  there  had 
been  a  great  deal  of  smoke,  owing  to  the  igno- 
mc»  of  the  man  who  supplied  the  engine  with 
fuel,  but  diat  it  was  now  dinnnished  by  a  half^ 
imd  vnMd  be  stiH  more  so  as  they  became 
better  acquainted  with  k  f  that  it  was  one  of 
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the  best  eonstraction ;  and  that  if  imy  kn-  RABBtrRN^scc. 
provements  could  be  suggested,  he  would  adopt  Kbdslib,  &c. 
them. 

After  hearing  counsel  on  the  case,  the  Lord 
Ordinary  appointed  the  cotti]^ainers  to  give  in 
a  condescendence,  which  was  foUowed  by  an« 
swersy  and  these  being  revised  and  amended, 
and  the  Court  having  decided  that  this  was  a 
proper  case  to  be  sent  to  a  Jury,  they  approved 
tf  the  following 

<^  Whether  Mr  Kedslie,  the  charger,  did,  in 
'*the  eoufse  of  the  year  1814,  in  the  village 
^*  of  Stockbridge,  erect  a  building  containing  a 
*^  steam-engine,  the  stnoke  or  exhalations  from 
^  which  are  or  may  be  injurious  to  the  health, 
**  or  c<nnforts,  or  property  of  tiie  possesscMrs  of 
*'  the  houses  and  gardens  upon  the  property  of 
**  the  suspenders,  in  the  neighbourhood  of  the 
^  said  steam-engine,  and  are  or  may^be  likewise 
^  injurious  to  the  said  pr^rty  of  the  suspend- 
^<  ers,  and  in  what  respect,  and  to  what  ex- 
"tent?  And, 

"  Whether;  acoordkig  to  the  avCTment  of 
^  the  charger,  machinery,  or  other  tiieans,  can 
^<  be  applied,  wfaieh  will  render  the  smoke  and 
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Ra£bu&v,&€.   <<  exhalationa  from  the  said  steampei^^e  in« 
Kedslie»  &c.    *^  noxious,  and  wlu|t  these  means  are  ?'' 

« 

The  pursuers  called  a  number  of  witnesses, 
who  swore  that  thjey  had  seen  volumes  of  smoke 
issuing  from  the  engine;  that  the  air  was 
sometimes  darkened  by  it,  and  they  saw  par- 
ticles of  soot  fallings  on  their  clothes.  Some  of 
those  living  in  the  neighbourhood,  statie^,  th^ 
they  had  been  under  the  necessity  of  elding 
their  windows  to  exclude  the  smoke }  a  garden- 
er had  his  hothouse  filled  with  it  on  one  occa- 
sion, but  admitted,  that  no  objection  had  been 
made,  to  his  ^it,  aud  that  he  had  got  a  premi- 
um for  flowers. .  Mr  Raebum's  servant  sif pre 
that  Mrs  lUebum  had  found  fault  with  him  fw 
leaving  the  window  open,  as  the  furniture  was 
spoiled  by  the  soot ;  and  the  female  servants 
stated,  that  they  sometimes  had  occasion  to 
wash  a  seaopd  time,  linen  laid  on  the  gi-een. 

.  On  the  qther  hand,  it  was  proved  that  this 
engine  was  of  the  most  approved  construction. 
Mr  Professor  Leslie  and  the  engineer  were 
doubtful  of  proposing  any  alteration,  and  stat- 
ed, that,  if  properiy  managed,  there  ought  to 
be  very  little  smoke.  A  great  many  witnesses 
having  property,  or  residing  at  or  near  Stock- 
bridge,  swore  that  the  engine  was  not  injurious 
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to  their  coirifort}  health,  or  property.    A  num-   Raibwrh^&c. 

her  of  washemoinen  live  at  Stockbridge,  who    Kedsl/b,  &c. 

proved  that  they  sufiered  no  inconvenience  from 

the  engine  ;  and  one  of  them  swore  thi^  she 

had  seen  particles  of  soot  falling  on  the  linen, 

but  that  the  same  had  -  happened  before  the 

engine  was  erected,  and  that  she  did  not  know 

any  difierence  since ;  and  a  dyer  of  silk  proved 

that  it  had  not  done  any  hurt  to  the  silk  when 

hung  out  to  dry.   It  was  also  proved  that  some 

of  the  witnesses  for  the  pursuei:  lived  as  near, 

or  nearer,  other  erections  equally  noxious.  - 

Grants  in  opening  the  case  for  the  pursuer, 
and  G.  J.  Bell  for  him  in  reply,  contended, 
Hiat  the  engine  was  a  substantial,  not  an  ima- 
ginary grievance  ;  that  it  was  injurious  to  the 
property,  &c.  of  the  neighbours  ;  and  though, 
at  present,  it  was  only  usfed  to  work  the  mill 
when  there  was  a  scarcity  of  water,  yet  it 
-  might  afterwards  be  applied  to  other  purposes. 
They  said  they  had  no  interest  in  the  second 
issue. 

Jeffrey y  for  the  defender,  contended,  Thlit 
Stockbridge  was  a  suburb  of  Edinburgh,  and 
liable  to  all  the  inconvenience  of  a  suburb  of  a 
great  city  \  that,  being  on  a  lower  level,  itnatu« 
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iUEBintii,&c«  rdly  eould  not  be  a  pleMant  residenee;  thsA 
KedslT;,  kc    thtw  ^K  in  it  smitbiea,  ovens,  a  boiliug^house, 

aod  new  it  a  skia&eiy  and  two  diirtiUedeb^  wy 
one  of  them  «c»dkig  out  more  noxious  vi^ur  in 
an  hour  than  this  eaagine  does  in  a  day ;  that  the 
defender  Kedslie  liyeA  nearest  this  engine ;  smd 
that  the  witnesses  for  the  pursuer  had  mis- 
t^en  the  ifiHoke  of  ttie  <Mther  works  fer  that 
of  the  em^^.  To  entitle  the  pursuera  tiO  a, 
Terdicty  it  #as  not  enough  to  prov«  the  engine 
injurious  «to  th^  properiBy,  they  muat  pixy^e  it 
to  be*80  to  a  great  degree*  The  jury  were 
not  entitled  to  find  nuisance  or  not,  but  they 
ought  to  go  as  $u:  as  possiUe  in  settHng'the 
point  in  dispute ;  that,  if  they  found  fbr  the 
dielender,  it  would  be  unnecessary  to  go  into 
ddtail^  bat  if  for  the  pursuer,  th^i  they  must 
determine  the  extent ;  and  perhaps  the  best 
way  would  be  to  take  so  many  common  cham" 
ne^  as  the  meamire. 

The  Lord  Chief  C<wmiiissionI5R,  after  tihe 
evidence  was  closed,  congratulated  the  jury  on 
the  satisfactory  manner  in  which  the  proceed- 
ings had  been  conducted  in  this  finst  trial,  and 
stated,  that j  though  they  bould  not  find  whether 
in  law  this  was  a  mtisance,  yet  if  they  were  of 
cfonion  that  tibe  pursuer  had  not  made  out  his 
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aim  £bm  Ibef  wig^  Bc;0ii<iar9,lkt  i^w«ei^s 

en^  ^Ugp^  ^  ibiirt  !0  like  pi59i^ 

&9Mn  di^  jpimii^fl^  to  »  vcsrdu^,  l^it  i^Mt  tJbe 

i^iiiy jpi4ii^  h»  iMteoiit    11«»  jury:  smift  mh^ 

iK^  wluKJwr  tUis  4qpe^  .9f  m^  km  b$em 

paroTo4* 

of  ffeetato  of  ^le  eogiM  tk^  retorn  kffike 

interpreting  the  terms  of  the  issue  the  jwf 
would  understand  that  ^^  comforts''  meant  com- 
fi»rt  ^  Iwia^Mid ^Wt imiiiitr  Aa  prof^y  ^ithe 
fint  psri^^B^ti^  iii9U0  miefuiit^y«ii»di|iJHry  ^e 

to  f4iM^ti«re,  ^. }.  mi»  m  tl^^  peppp4  po^  it 

meant  the  ;^fp)9^  ^tmofataim  of  jtlle  pf o* 
perty  in  the  neighbourhood.  He  then  proceed* 
ed  to  describe  the  evidence  given,  but  he  would 
say  nothing  of  the  extent  of  the  injury  lAl  he 
knew  whedier  they  were  of  opinion  that  the 
engine  was  injurious. 

He  meant  no  reflection  on  the  pursuer's 
eoubsd,  but  eould  not  lail  to  obsenre,  that  the 
person  who  showed  the  engine  to  those  of  the 
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Rabb v&K,  &c.  jury  who  liad  thp  view,  *  though  a  material  wit- 
Kbd^lie,  Ac.    ness,  was  not  called.  After  stating  the  evidence 

of  the  other  witnesses,  his  Lordship  said,  that 
though  in  general  evidence  is  to  be  wdghed,  ra- 
ther  than  numbered,  it  is  difficult  in  this  case  to 
withstand  the  number  of  witnesses  brought  for- 
ward on  the  part  of  the  defender,  especially 
when  it  is  Qon^idered  Jh|^  most  of  them  have  a 
material  interest  to  put  down  this  engine  if  it 
is  really  hurtful.  Though  not  wishing  to  en* 
croadi  on  the  province  of  the  jury,  it  may  be  a 
satisfaction  to .  them  to  know,  that  the  Court 
do  not  think  the  pursuers  have  made  out  their 
<9sef  - 

The  jury  ^^.Find  that  the  steam-engine  was 
^^  efiected  by  the. charger  in  the  course  of  the 
'i^  year  1814)  and  return  a  verdict  negative  as 
**  to  aU  the  other  parts  of  the  issue/' 

la 

Cr.  J.  BeU,  Grantf  and  Cockbutny  for  the  Pursuers.    - 
Forsyth^  Jeffrey^  ^nd  Cuninghamey  for  the  Defenders. 

(Aj;ent8,  James  Pedie^  w.  s.  and  Jafn€$  Gretg^  w.  s.) 


?  In  thb  case,  ilie  Jury  had  a  view  in  tmns  of  the  act  i^&» 

peo.  UI.  C.  42,  §  29* 
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PRESENT^ 
THE  THREB  L0KD8  COMMIStlONESfi. 


8ETT0N  V.  SETTON^S  TRUSTEES.  ^  ,  ^^^^'  , 

.       ^       February  24. 

Thw  was  a  redo ctimi  and  improbation  of  a  Th«  «ub8crip- 
trttst-dispositioir  and  deed  of  settlement  by  the  '^^^^J^; 
lat^  Adam  Setton,  of  the  Glasgow  and  Dum-   £  wiSST^ 

barton  GlaSSWoric.  .  by  a  third 

,  party,  white 

Several  grouiids  of  redttcti6n  were  stated ;   the  witoeM 
the  fifth  was,  that  the  name  of  Mary  Johnston,   {he^rfwmd 
one  of  the  imtrumentary  witnesses^  was  a  for-   "^^  ^rrSoo* 
gery.  Lord  Gillies,  Ordinary,  appointed  parties 
to  give  in  articles  improbatory  and  approbatory, 
in  order  to  a  proof  of  that  ground ;  reserving 
consideration  of  the  others,  and  of  the  pursuer's 
title  to  pursue.     When  given  in,  his  Lordship 
held  these  as  a  condescendence  and  answers ; 
and  after  reporting  to  the  Court,  approved  of 
the  following 

< 

ISSUE. 

<*  Whether  the  name  of  Mary  Johnstons 
^*  subscribed  as  an  instiiimentary  witness  to  a 
**  writing  produced  in  this  cause,  and  entitled, 
"  Disposition  and  Deed  of  Settlement  by  Mr 
**  Adam  Setton ;  and  purporting  to  have  been 
*^  executed  at  Glasgow,  on  the  4th  day  of 
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SfiTTON 
IK 

Sexton's 
Trustees. 


^^  March  1814s  is  a  forgery,  or  the  true  and 
'^  genuine  subscription  and  proper  handwriting 
**  of  the  said  Mary  John$ton  ?  " 


Maclean,  one  of  the  instrumentary  witnesses, 
was  a  clerk  in  the  glasswork,  and  it  appeared 
from  his  deposition,  thatp  after  subscribing  his 
own  name  as  one  witness  to  th^  4^edt  Mw 
Johnston,  Setton's  seirvant,  W9^  called  :iiu  ils  1;^^ 
other.  As  she  was  not  in  the  haji>^t  of  writji^ 
it  ap^red  from  his  deposition  that  be  wj^te 
the  words  **  Mary  Johnston,  witness,''  while 
she  touched  the  pen  in  token  of  approb0.tian. .  . 

Mary  Johnston,  when  called  as  a  witness  at 
the  trialt  stated,  that,  with  assistance,  i^e  sigu^* 
ed  the  deed  in  ^uestion^  hut  did  not  reoolkiit 
whose  hand  was  next  thefMiper  when  she  s^ned* 
She  did  so  to  please  Mr  Su  then  very  S^  md 
Maclean  said  noue  could  olject  as  she  did  iM^f 

Being  called  on  to  write  her  nai^  in  Cpi)flt> 
it  was  objected  that  she  might  not  be  sMe  to 
write  in  such  a  situation ;  but  the  Lord  Chief 
Commissioner  said,  this  is  not  a  valid  reason 
for  e^^chiding  the  experiment,  but  may  be  mat- 
ter of  observation  for  the  counsel  to  the  jury. 


It  18  compe-  The  pursuer  offered  in  evidence  the  deposi- 

tent,  in  a  Re- 
daction and  ImprelN4Mn»  to  ctail  iolke. Jqry  tfeie  depositipn  of  »  w^bfm  tMWfin^i 
on  commission. 
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tion  of  Maclean,  wbo«  on  account  of  bad  health,       Sstton 
had  been  examined  on  commission  at  Glasgow.       Se'tton'* 

T&VST£68* 

Moncre\ff  dbjected.     It  is  in  all  cases  a  de* 
licate  matter  to  lay  a  proof  taken  on  ccmimis-   ss.  '    '    ' 
sion  before  a  jury.     In  a  reduction  and  impro-   co™  of  sJti. 
bafciouy  it  is  incompetent*     The  Court  of  SeSi-   fp^-    , 
sum  would  not  have  granted  a  commission,  as 
the  action  contains  conclusiws  of  a  criminal 
nature.     The  answers  <^  the  witness  may  sub- 
ject Jnm  to  a  criminal  prosecution.    The  pur- 
suer ought  to  delay  his  case  till  the  witness  re* 
covers. 

Lord  Chiejt  CoMMis8iON£R--^It  is  for  the 
intraeet  of  litigants,  that,  in  some  instancoi, 
the  Court  should  grant  commissions  to  examine 
witnesses  on  interrogatories.  This  is  done. 
Ml  ae  the  best  mode  of  examining)  but  as  t|ie 
best  that  can  be  employed  in  the  oircuipstancef 
of  the  caaew  Here  the  commiission  was  at  fiirst 
refused,  the  affidavit  not  stating  <he  illness  of 
the  wiiaiess  to  be  of  a  permanent  ^nature  ;  but, 
ott  a  certificate  to  that  ^ect,  XxNrd  Pitmilly 
snoet  properly  granted  the  commission.  It  is 
not,  therefore,  a  case  in  which  the  trial  should 
be  put  off,  in  hope  of  the  recovery  of  the  wit- 
ness, as  it  ifl  proved,  and  not  contradicted,  that 
his  illness  is  of  a  permanent  nature*    The 
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Feb.  24, 


Sett6n 

Setton's 
Trostbbs. 


other  witnesses  might  die,  or  come  into  a  situa- 
tion that  required  their  examination  on  commis- 
sion. The  pursuer,  in  bringing  on  his  case,  has 
done  no  more  than  he  was  fully  entitled  to  do. 

The  objection,  that  a  man  is  not  bound  to 
criminate  himself,  is  personal  to  the  witness. 
l%e  commissioner  would  inform  him  on  this 
subject.  It  is  an  objection  to  his  evidence  be- 
ing taken,  if  he  makes  the  objection,  not  to  its 
being  read,  if  it  is  given. 

The  examination  of  witnesses  in  prwsentid 
must,  I  conceive,  in  the  other  Court,  be  regu- 
lated by  circumstances,  and  I  have  no  doubt 
that  they  would  grant  a  commission  if  a  certi- 
ficate was  produced  to  them,  stating  a  witness 
to  be  unable  to  attend,  and  his  illness  to  be  of 
a  permanent  nature* 


Lord  Pitmilly.— I  entirely  concur  in  this 
opinion*  In  the  Court  of  Session  I  would 
grant  a  commission  if  it  was  made  out  that  the 
witness  could  not  attend.  Every  evil  must 
have  a  remedy  ;  and  if  Tarn  satisfied  that  the 
witness  cannot  be  brought  into  Court,  I  must 
grant  commission,  because  injustice  would  be 
done  by  refusing  it. 


Cranstoun,  in  his  opening  speech  for  the 


Croabie  and 

Picken,  v. 

Croebie,  Kjv.  SO,  1749.  M.  16814. ;  Prtngle  v.  Keill,  Feb.  1735,  M.  161  la    Ro- 

beitsoo  V.  Young,  Dec  30,  1744.    Falconer  tf*  Arbuthnot  and  Others,  Jan.  9» 

1751,  M.  16817. 
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purw^r,  said: he  would  prove  that  the  hand  of 
the  witness  had  been  led,  so  that  this  was  not 
her  signature,  (Crosbie,  &c«)  and  he  cited  many 
cases  where  thejp^ri^ha4  been  assisted  in  subr 
scribim;  bis  name,  and  the  deeds  were  set  aside. 
The  pesent  ca^  is  much  stronger,  as  there  » 
a  choice  of  person?  who  may  be  witnesses. 

Moncreiff  ifv^<^j  for  the  defender,  That 
the  cases  mentioned  on  the  other  side  were  de- 
cided  on  the  principle  that  the. law  had  pointed 
out  a  mode  of  rendering  a  deed  valid,  when 
the  party  could  not  wrjte.  The  question  here 
is  not  whether  the  deed  is  vajid^  but,  is  this 
Mary  Johnston's  subscription  ?  and  she  swears 
that  she  wrote  it  with  assistance.  He  then 
mentioned  a  number  of  instances  in  which  the 
degree  of  assistance  would  not  render  the  writ- 
ing invalid. 


SSTTON 

Sstton's 
Taustaes. 


1«81,  C  f. 


Lord  Chief  Commissioner.— In  this  issue 
the  term  forgery  does  not  mean  the  criminal 
act  of  forging  anothef  person's  signature,  but 
whether  it  is  such  a  fabrication  as  to  render  the 
signature  not  the  true  and  genuine  subscription 
of  Mary  Johnston.  If,  therefore,  you  think  it 
made  out  that  it  is  not  the  genuine  subscrip- 
tion, you  will  find  so. 


u 
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Feb.  24, 


SfcTTOS 

Trustees. 


Itfary  Johnston  is  a  i^spectable  and  honest 
witness.  She  says«he  had  lon^  given  over  writ. 
ing  her  name,  and  the  other  witness  in  substance 
gives  the  same  account.  If  you  compare  Mac- 
lean's subscription  with  the  Words  Mary  John- 
ston, you  will  find  they  are  written  by  the  sanre 
hand,  with  the  difference  occasioned  by  her 
touching  the  pen  at  the  time  he  wrote  her 
name.  If  you  (Compare  this  with  what  she 
wrote  in  Court,  you  can  only  come  to  one  d(m- 
clusiOD.  She  does  not  recollect  how  she  held 
the  pen,  but  Maclean  swears  that  he  wrote  the 
Words,  and  she  touched  the  pen  in  token  of 
giving  her  consent.  This  is  positive  testimo- 
ny, in  opposition  to  her  want  of  recollection, 
and  seems  to  me  to  establish  the  writing  to  be 
that  of  Maclean,  and  not  of  Mary  Johnston* 


The  Jury  found,  *^  That  the  subscription 
Mary  Johnston,  adhibited  to  the  deed  refer- 
^^  red  to  in  the  issue,  is  not  the  true  and  genu- 
'*  ine  subscription,  and  proper  hand*>writing,  of 
*^  the  said  Mary  JohnstonJ 


(( 
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Cranstoun  aa^  Henderson  for  the  Pursuer. 
MoHcreiff^QT  the  Defender. 

(Agents,  James  Smaill  and  John  Thothum.) 
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HySLOP  v.  StAIG.  M^rch  'l«. 

1  Hts  Wad  im '  action  of  damages,  for  defamk-  Damages  found 
tion,  isetiditig  a  challenge  to  fight,  assault,  and  htM^Ti\T. 
threatened  battery. 

Defence. — ^The  pursuer's  character  justified 
«li6  tMttS  a{iplied  to  him.  No  challenge  was 
tmtf  l«rt  i^  it  hud,  it  does  not  entitle  the  party 
«»  d«iift  damages* 

The  pittsuer,  who  is  tacksman  of  the  mill  of 
DunrfHes^  wtx)te  to  Mr  Staig,  the  defender's 
father,  nrgtfig  him  to  use  his  influence  with 
the  town  council  to  have  his  mills  employed  in 
taising  water  to  supply  the  town.  He  also 
procured  a  me^mg  of  the  inhabitants  on  the 
same  subject.  At  this  meeting  Colonel  De 
Beyster  presided,  and  sent  to  Fh)Vost  Gass  a 
copy  of  the  resolutions  adopted.  In  his  answer, 
the  Provost  said,  that,  as  the  letter  bore  the 
name  i^  a  respectable  peti$on,  he  condescend- 
ed to  answer  it>  but  that  the  meeting  had  been 
misled  by  an  interested  individual.    The  letter 


16  CASES  TRIED  IK ,  Mar.  12, 

Hyslop      also  named  the  pursuer  as  that  individual,  and 
Sta'ig.      contained  injurious  reflections  on  his  character. 

In  answer  to  this  letter,  the  pursuer  printed 
one,  which  was  dated  the  22d  September,  but 
was  not  circulated  till  the  end  of  October,  or 
beginning  of  November.  This  letter  contain- 
ed  what  the  defender  considered  gross  calum- 
nies against  his  father,  and  occasioned  the  dis- 
pute which  was  the  ground  of  this  action. 

ISSUES. 

**  Whether,  on  Thursday  the  Sd.Novembar 
18 14,, the  defender  did  send  a  chaU^ag^  to 
fight  a  duel,  to  the  pursuer,  an4  tik^^fm^^eg^ 
'*  in  the  streets  of  Dumfries,  on  the  same  day, 
*^  in  the  pre3ence  of  a  number  of  piwidfe  did 
^  insult  and  abuse  the  defender,  by  c^lio^  him 
<<  ^coward,  li^r,  scoundrel,'  apd  sun^^T  other 
<<  opprpbrious  names  and  ^ith^,  and  ah^ok.a 
<<  stick,  or  other  weapon,  over  1^1^  pur$uei:'s 
*^  head,  and  threatened  to  take  a  moi?e  private 
f  *  opportunity  of  beating  him  ?  And, 

'^  Whether  the  pursuer  first  i];u»alted  the  dfs- 
<*  fender,  by  using  insulting  and  opprobrious 
**  language  towards  him  ?  *' 

^*  The  damages  are  laid  in  the  summons  at 
"L.  1000.'* 

On  the  day  mentioned  in  the  issue,  whem  • 
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the  pursuer  (who  is  lame)  was  sitting  on  his  Htslov 
pony,  conversing  with  some  acquaintances,  the 
defender  came  up,  saying  he  was  astonished  to 
s^e  them  speab;ing  to  such  a  **  damned  coward, 
''  scoundrel,  and  liar,  who  had  that  morning 
*^  refused  to  fight  him.''  The  pursuer  then 
called  him  '<  damned  puppy,*"'  and  used  other 
opprobrious  epithets.  Both  parties  raised  their 
sticks  ;  and  the  pursuer  moved  forward  his  po- 
ny, but  no  blow  was  struck  ;  and  it  did  not 
very  clearly  appear  who  first  raised  his  stick,. or 
which  was  intended  for  defence.  The  parties 
met  again,  about  half  an  hour  after,  when  there 
was  a  repetition  of  similar  abuse,  and  the  de- 
fender, in  a  threatening  manner,  said  he  would 
meet  the  pursuer  again. 

The  first  witness  called  for  the  pursuer  *  was  ^  witneM  not 

bound  to  say  i£ 

asked  if  he  had  seen  the  letter  to  Provost  Gass  he  mw  a  letter 
before  it  was  prmted  ?  This  question  he  de-  fi^a^  matl 
clined'  to  answer,  as  there  were  five  actions  of  ^^  ^?*  *i 

was  prmted. 

damages  in  dependence  against  him,  as  the  au- 
thor of  that  letter. 


*  This  witness  had  at  one  tinae  been  law- agent  for  the  piu^ 
soer,  and  was  cautioned  by  the  Court  not  to  state  the  fakforma* 
tion  he  got  in  that  character. 

B 
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the  sums  which  are  fixed  by  Courts  consisting 
of  more  than  one  person,  where  the.  Court  hayp 
to  assess  damages,  or  to  impose  a  fine,  as  well 
as  in  the  case  of  juries  assessing,  damages: 
Therefore,  in. all  cases  of  damages,  a  fair,  un- 
prejudiced discussion,  (avoiding,  in  civil  cases, 
the  converting  compensation  for  a  civil  injury 
into  a  matter  of  punishment,)  will  lead  to  a 
rational,  conscientious,  and  fpir  compi^omise  of 
your  different  opinions,  and  bring  ypu  to  fix 
on  one  sum.  *  Your  own  sound  sense  and  dis- 
cretion will  tell  you  th^t,  you  must  come  to  an 
accpmn^odation  ;  and  I  have  no  doubt  you  will 
^ive  what  will  do  justice  between  the  parties,  t 


Verdict  for  the  pursuer,  Damages  L.  100 


f        ' 


Jeffrey  and  Cockburn  for  the  Pursuer. 
Cranstoun  and  Moncreiff'  for  the  Defender 

(Agents,  Thomas  Scotland^  w.  s.  and  ^kx.  Gcidiey  w.  s.) 


*  His  Lordship,  in  all  cases  of  this  sort,  has  been  in  the 
habit  of  repeating  this  doctrii^e. 

't'  This  case  was  delayed  one  jday,  counsel  not  being  prepared, 
38  they  expected  another  case  to  precede  it.  When  the  Court 
met,  farther  delay  was  asked^  and  an  affidavit  produced,  stating^ 
that  Grierson,  who  carried  the  challenge,  was  a  material  witness* 
and  that  he  was  now  (it  was  believed)  within  the  jurisdictioii  of 
the  Court. 

Craff4/ofi».«— Grierson  was  never  before  stated  as  a  material 
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^* 


PRESENT^ 
LORJ>S  CHIEF  COMMISSIONER  AND  FITMILLY. 


Carleton  and  Others,  v.  Strong  and 

Others. 

1  HIS  was  an  action  brought  in  the  Admiralty 
Court  to  recover  L.  900  insured  on  the  ship 


witness ;  but  having  come  from  France  to  give  evidence  in  Mil- 
ler's cascy  they  wish  to  take  the  benefit  of  his  testimony.  Some 
•f  our  witnesses  got  notice  not  to  attend^  and  they  may  be  mate- 
rial if  he  is  examined.  The  provision  in  the  a^ t  of  iBederunt 
does  not  apply  to  an  intentional^  but  accidental  omission  pf  a 
witness. 

Lord  C  H I B F  Com  M 1 8 s ion  br.— The  Court  must  proceed  with 
caution  in  granting  or  refusing  this  application.  From  the  first 
I  thought  Grierson  a  material  witness^  but  supposed  there  were 
reasons  for  not  calling  him.  In  the  action  by  this  pursuer  againet 
Major  Miller,  there  is  an  affidavit  in  December  last*  stating; 
Grierson  to  be  a  material  wiiness ;  and  though  this  case  was 
sent  to  the  Court  soon  after,  in  all  the  steps  taken  in  ity  from  the 
Sd  January  downwards^  till  yesterday,  he  was  never  stated  to  be 
a  material  witness.  The  affidavit  now  produced  says*  that  he  was 
the  bearer  of  a  challenge.  This  was  unnece*!sary»  but,  being 
stated,  the  Court  will  take  it  into  consideration ;  and  it  would 
have  been  my  duty  to  inform  him,  that  he  was  not  bound  to  an- 
swer this  question.  On  the  whole  circumstances,  the  Court  are 
of  opinion  that  there  are  not  sufficient  grounds  for  delaymg  the 
case. 


1816. 
March  15. 


bisurance.-* 
Found  that  a 
vessel  was  in 
the  state  repre- 
sented at  enter* 
ing  into  the 
policy. 


Rules  and  Reg. 
§  «4,  as  alter" 
ed  by  Act  of 
Sed.  loth 
Feb.  1816. 
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Carletom,  &c.    Sprightly,  which  was  lost  on  her  voyage  from 
Strong,  &c.     Limerick  to  the  Clyde. 

Defence.— One  defence  was,  that,  in  the 
representation  to  the  underwriters,  the  vessel 
was  described  as  remarkably  strong  built,  but 
was  not  so. 

The  insurance  was  effected  with  Messrs 
Strongs  Crisp,  and  others^  underwriters,  by 
Messrs  Eddington  and  Sons,  as  agents  for  the 
owner,  and  these  gentlemen  afterwards  aban- 
doned the  vessel,  and  claimed  for  a  total  loss. 
After  certain  steps  in  the  Court  of  Admiralty, 
judgment  was  obtained  against  the  defenders, 
but  the  decree  was  suspended  by  Lord  Ro- 
bertson, with  expences,  on  the  ground  of 
want  of  title  in  the  pursuer*  A  new  action 
being  brought  in  name  of  the  proper  party,  the 
Judge- Admiral  adhered  to  his  former  decision, 
and  the  case  being  ^in  brought  into  the  Court 
of  Session  by  suspension.  Lord  Craigie,  Ch*di- 
nary,  after  successively  ordering  two  conde- 
scendences to  be  withdrawn  as  irrelevant,  found 
the  letters  orderly  proceeded,  and  expences 
due.  His  Lordship  refused  two  representations. 
A  petition  was  then  presented,  and  the  Court 
Having  repelled  the  objection  to  the  title  of  the 
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pursuer  atid  to  the  register  of  the  ship^  t^potni-  Carl£ton»  && 
ed  the  suspenders  to  condeflcend,  wd  after*-    Strong,  fte. 
wards  approved  of  the  following 

ISSUE* 

^'  Whether  the  said  Sprightly,  represented 
^^  by  the  chai*gers  to  be  a  remarkably  strong 
'*  built  vessel  at  the  time  of  entering  in  the  po^ 
<*  licy  in  question^  was,  at  that  time,  and  at  the 
<^  time  of  her  sailing  on  the  voyage,  a  remark*- 
"  ably  strong  built  vessel  ?" 


The  defenders  tendered  in  evidence  the  The  siiip's  ar- 
flhip's  articles,  when  it  was  dbjected,  that  they   evidence,  un- 
virere  not  probative,  not  being  holograph  or   b^VaX^'^*^ 
tested  in  terms  of  law,  nor  an  official  extract 
of  a  probative  writing*     On  the. other  Bide»  it 
was  maintained,  that  they  were  in  common 
form,  had  been  sent  by  the  master  to  Mr  £d- 
dington,  one  of  the  chargers,  and  had  been  m 
process  far  some  time  unchallenged. 

Lord  Chiep  CoMMissioKER^-^Being  in 
process  is  not  sufficient.  If  any  document  is 
questioned,  the  Court  of  Session  would  deter- 
mine whether  it  was  admissible.  There  is  a 
great  di£ferenoe  between  the  admissibility  of  a 
document,  and  the  credit  to  be  given  to  it 
when  admitted ;  but  in  all  cases  the  production 
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CAELLETON9  &c. 

Strong^  &c. 


should  be  supported  by  the  sanction  of  an  oath, 
unless  the  law  has  fixed  otherwise.  Persons 
should  have  been  called  to  prove  the  hand- 
writing ;  or  Mr  Eddington  should  have  been 
called  to  prove  that  it  came  from  the  Sprightly, 
and  perhaps  this  might  have  been  sufficient 
with  such  fluctuating  people  as  sailors.  This 
is  a  printed  paper  with  the  name  of  the  ship 
written  at  the  top,  but  it  may  be  all  a  fabrica- 
tion, and  therefore  cannot  be  allowed. 


It  u  iacompey 
tent|  after  the 
death  of  a  wit- 
nessy  to  read  his 
deposition,  if  ir^ 
regularly  taken. 


The  master's  death  was  admitted,  and  it 
was  then  proposed  to  open  up  and  read  a  depo- 
sition by  him  taken  and  sealed  up  under  au- 
thority of  the  Judge- Admiral. 

Cran^toww.— This  is  not  evidence ;  it  is  a 
deposition  taken  before  any  action  is  in  Court* 
There  is  only  a  petition  stating  that  an  action 
is  about  to  be  brought.  This  petition  was  not 
served  on  the  known  law  ^ent  of  the  charges, 
and  the  broker  on  whom  it  was  served  had  no 
authority  to  attend.  An  action  must  be  in 
Court,  a  condescendence  given  in ;  -  and  in  a 
late  case,  even  after  this  was  done,  the  com- 
mission was  refused,  because  there  was  no  cer- 
tificate of  the  age  of  the  witness.  I  recollect  a 
case  in  which  a  Sheriff-substitute  of  Inverness 
0r  Argyle  did  e)mctly  what  the  Judge*  Admiral 
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did  here.     The  Court  refused  to  open  up  the  Ca^letomjAc* 
deposition.     When  a  material  witness  is  dead^     STRONcte. 
it  is.  sometimes  competent  to  prove  what  he  has     ^'"^^^^"^^ 
said ;  but  an  ex  parte  oath,  like  the  present,  is 
quite  of  a  different  nature.     Here  there  is  no  Phillips,  p.  io« 
cross-exammationy  and  though  upon  oath  the 
deposition  ia  much  more  suspicious  than  the  vo- 
luntary declaration  of  a  party,  without  refer* 
ence  to  any  question  or  law  suit.     Sometime  Magi^tet  of 

Aberdeen  v« 

ago,  the  magistrates  of  Aberdeen,  wishing  an  More,  1 8  is,  or 
act  of  Parliament,  several  witnesses  were  ex*  port^^oni^ 
amined  upon  oath.    The  deposition  of  one  of  P^"^- 
them  (then  dead)  was  offered  in  a  process  that 
afterwards  arose }  but  the  Court  would  not  re- 
ceive it,  and  this  has  since  been  held  a  good 
decision. 

Baird. — ^This  was  the  only  way  of  preserve 
ing  the  master's  testimony.  In  May  1810,  we 
obtained  warrant  for  his  examination,  which 
JS9B  attended  by  a  partner  of  Scougal  and  Com- 
pany, fjoT  Mr  Eddington.  It  was  in  that 
month  Eddington  wrote  to  Scougal  and  Com- 
pany, requesting  them  to  recover  the  loss. 
Thus  .the  deposition  was  regularly  obtained. 
Ip  general,  a  procedure  of  this  nature  is  in- 
competent, but  there  may  be,  and  there  are  ex- 
ceptions j  and  depositions  are. sometimes  allow* 


ao 
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CA&LBTOM^te.  ed  to  be  taken  before  the  action  is  in  Court* 

Jn  the  case  of  Smithy  a  summons  was  only  exe- 
eutedy  not  called  in  Court;  and  till  that  is 
done,  there  is  no  depending  action* 


Smithy  Jan. 

21,  1808. 


Cranstotm.^^In  the  Court  of  Sesaicm,  in 
Smith's  case,  there  was  the  greatest  difficulty 
in  albwing  the  examination,  and  they  took  all 
the  prenutions  possible.  They  ordered  inti* 
nation  mi  the  walls  of  the  Outer^-House,  and 
copies  to  be  served  im  the  private  party.  la 
the  Douglas  case,  they  required  an  express 
consent  of  the  opposite  party. 

Ldbd  Chibf  CoMitfissiONER.-^— It  IS  incident 
to  human  a£Pairs,  that,  from  the  death  of  wit* 
nesses,  and  other  events,  cases  may  sometimes 
be  not  SQ  well  tried  as  it  is  de«arable  they 
should  be,  yet  it  is  the  duty  of  Courts  to  lay 
down  such  general  rules  as  af^ar  best  on  the 
whole,  for  doing  justiee  between  the  puties^ 
In  the  rules  for  perpetuating  testimony,  thef 
have  been  most  scrupulous* 

An  ejc  parte  examination  is  never  compel 
tent,  as  it  is  only  the  statement  given  on  ques- 
tions fn»n  one  side.  The  question  therefore 
is,  if  this  deposition  is  ej»  parte  ?  It  is  said  Mt 
to  be  so,  becaose  Mr  Cassils  was  ]^esent.    It 
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IB  aufficient  to  know,  that  Mr  Cassils  is  not   CAAirraii,  icc« 
knr  agent  for  ike  pursuers,  and  thus  being  es    sraovo,  ko, 
partem  it  oandot  be  received. 

Is  it,  then,  by  authwity  of  Court  ?  And 
muat  it  be  received  in  consequence  of  proper 
notice  given,  though  no  person  attended  for  the 
pursuer  ?  There  was  no  cause  in  Court  j  there 
was  merely  a  petition,  stating  tliat  a  cause  wae 
about  to  be  brought,  and  praying  to  have  this 
person's  oath  taken,  to  lie  m  reten$is.  It  is 
unneeessary  to  inquire  whether  the  Court  did 
right  in  granting  the  prayer  of  that  petition  ; 
it  is  suffiment  to  say  the  Court  of  Session  would 
not  have  granted  it.  In  the  ordinary  case, 
there  is  a  provision  in  the  rules  and  regulations 
fort^ing  evidence  to  lie  in  retentis;  but  it 
was  not  thought  of  providing  for  a  case  like 
the  present.  The  deposition  cunnot  be  opened. 

Lord  Pitmilly. — ^I  completely  concur  in 
this  opinion,  if  the  question  had  occurred  in 
^e  Court  of  Sesnon,  the  defenders  would  not 
have  been  allowed  to  take  the  deposition,  nor 
being  taken,  would  they  have  been  allowed  to 
^n  it  up.  It  is  the  duty  of  the  Court  to 
preserve  evidence,  but  it  is  also  their  duty  to 
exclude  suspicious  testhnony,  and  this  is  ex* 
tremely  suspicious. 
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Hr^Lor 


To  this  decision  a  bill  of  exceptions  was  pre- 
sented. 

Lord  Chief  Commissioner. — To  prevent 
mistake,  put  down  in  writing  the  decision  to 
which  you  except ;  the  other  forms  may  be 
completed  afterwards.  * 


If  proof  is 
brought  in  re- 
pUc#ition»  the 
defender  may 
obteryeuponity 
and  then  the 
pursuer  on  the 
whole  case. 


The  counsel  for  the  pursuer  moved,  that  two 
of  the  interrogatories  to  Colonel  De  Peyster,  a 
witness  examined  on  commission,  should  not  be 
read,  but  reserved  his  right  to  read  them,  in 
case  it  shoi^d  be  found  competent  to  go  into 
the  inquiry  to  which  they  related. 

Lord  Chief  Commissioner. — If  a  pursuar 
brings  proof  in  replication,  the  defender  may 
observe  upon  it,  and  then  the  pursuer  on  the 
whole  case.t 


The  defender  offered  evidence  of  the  high 
respectability  of  his  father,  which  was  re* 
jected. 


In  an  action  of 
damages  for 
defamation  and 
assault,  the  de- 
fender may 
givei  in  evi- 
dence! a  letter 
to  his  father* 
from  the  pur- 
suer. 


An  objection  was  then  taken  to  the  produc- 
tion of  the  letter  to  the  defender's  father  about 
the  water,  as  irrelevant,  as  of  too  old  a  date  to 


*  It  is  understood  this  bill  of  exceptions  has  net  been  discussed, 
f  In  this  case,  the  defender  did  not  exercise  this  right. 
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be  stated  as  the  ground  of  the  attack,  and  as        Hyslop 
not  proved. 

Lord  Chief  Commissioner. — This  divides 
into  two  questions  :  1^^,  Is  this  letter  admis- 
sible ?  ^dlyy  Is  it  proved  ? — If  the  date  and  de- 
livery were  very  ancient,  it  could  not  be  re- 
ceived, because,  if  not  recent,  it  could  not  ex- 
cite irritation,  which  is  one  subject  of  inquiry. 
—If  there  had  been  no  evidence  of  its  being 
sent,  it  would  not  have  been  admissible  in  evi* 
dence  on  the  mere  proof  of  hand-writing,  as  it 
might  never  have  been  sent.  But  being  in  the 
possession  of  the  defender  is  prima  facie  evi- 
dence that  it  was  sent.  It  may  therefore  be 
read. 


The  pursuer  then  objected  to  evidence  being  in  an  action  of 

,     ,.      V         .  damages  for 

given  as  to  his  character.  defamation,  it 

Lord  Chief  Commissioner.— In  England,   ^^^^^^^"^ 
this  evidence  would  have  been  admitted,  on   dence  as  to  the 

•     X-  /•  ^T_  y         '^  pursuer's  diarac- 

cross*  examination  or  the  pursuer  s  witnesses,   ter. 
There  appears  to  be  no  rule  against  it  here, 
but  the  questions  must  be  quite  general.     The 
quantum  of  damages  depends,  in  some  degree, 
on  the  character  of  the  pursuer. 

Witnesses  on  both  sides  were  then  examined, 
as  to  the  pursuer's  character ;  and  the  answers 
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Hyslof       by  Colonel  De  PeyBter  to  the  interrogatories 
Staig.       were  read. 


Cranstoun  stated.  Holt,  in  his  law  of  libel^ 

lays  it  down  that  sending  a  challenge  does  not 

entitle  the  private  party  to  claim  damages. 

Ersk.  IV.  4. 8p.     Words  of  general  abuse  are  not  actionable, 

especially  if  spoken  in  a  passion.  The  abuse 
was  justified  and  compensated  by  the  counter 
abuse  and  the  two  letters* 

Jeffrei/  maintained,  That  sending  a  challenge 
was  a  ground  for  claiming  damages.  The  let- 
ter  to  Provost  Gass  was  justified  by  the  prior 
one  of  that  genUeman  to  Colonel  De  Peyster. 

The  Lord  Chief  Commissioner  left  it  to 
the  Jury  whether  the  assault  was  proved ;  and 
said,— -It  is  not  necessary  in  law  to  constitute 
an  assault,  that  the  person  be  struck.  It  is 
sufficient  that  he  has  been  put  in  dread  or  ap- 
parent danger  of  bodily  harm. 

It  is  unnecessary  to  state  the  abstract  law 
with  regard  to  sending  a  challenge,  as  it  is  so 
mixed  with  the  abuse.  That  the  defender  sent 
a  challenge  is  necessarily  implied  in  the  state* 
ment  he  made  at  the  time  of  u^ing  the  oppro- 
brious epithets. 

Two  witnesses  swear  to  the  epithets  ^^  scoun- 
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«*  dfel,  coward,  and  liar/*  and  a  third  sweats 
to  the  two  first. 

The  letter  to  Provost  Gass  catinot  be  taken 
as  a  bar  to  the  action,  but  in  initigation  oi^  da- 
mages. The  terms  of  it  are  severe,  and  the  in- 
Jury  will  not  be  thought  less,  that  they  are  di- 
rected against  the  defender's  father,  and  not 
against  himself. 

The  Jury  will  attend  to  the  difference  be- 
tween the  finding  a  verdict  on  the  matter  put 
in  issue,  and  the  assessing  damages.  In  the 
first,  there  is  but  ^ne  alternative ;  as  in  an 
assault,  for  example,  the  evidence  must  establish 
either  that  there  was  an  assault  or  n6ne ;  so 
that  an  opinion  is  to  be  formed  on  the  single  al« 
temative,  assault  or  no  assault.  When  the  wit- 
nesses are  seen  and  heard  by  the  tribunal,  and 
its  conclusions-  are  to  be  drawn  without  bias  or 
interference,  it  will  scarcely  ever  happen  that 
any  diflSnrence  of  opinion  can  ultimately  lead 
to  any  difficulty  in  finding  a  verdict.  But,  in 
matter  of  damages,  the  measure  of  the  mind 
of  every  one  who  hears  a  case  concluding  for 
damages  is  different ;  each  individual,  not  only 
of  the  Jury,  but  of  all  the  audience,  coming  to 
a  different  conclusioil,  so  that  no  two  individu-^ 
als,  probably,  until  they  have  communication, 
will  fix  on  the  same  sum :    This  is  proved  by 
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STRONO9&C. 


It  being  objected  to  a  bool^  produced  in  evi- 
dence by  the  defenders,  that  it  was  not  the 
log-book,  they  called  the  Depute-Clerk  of  Ad- 
miralty, who  was  present  at  the  examination 
of  the  master ;  and  though  he  did  not  recol- 
lect that  any  papers  were  produced,  yet,  on 
being  shewn  his  own  subscription  on  the  book 
in  question,  he  swore  that  it  must  have  been 
produced  on  that  occasion. 

It  was  contended,  that  this  witness  did  not 
swear  that  it  was  the  log-bode ;  but  it  was  re- 
ceived, as  it  had  been  produced  by  the  master 
in  the  manner  stated ;  and  the  pursuers  had 
called  it  the  log*book,  in  several  of  their  plead- 
ings in  the  Court  of  Session. 

The  witnesses  for  the  pursuer  had  been  ex- 
amined on  commission  in  Ireland,  and  swcHre 
that  the  Sprightly  was  a  remarkably  strong  built 
vessel. 


Marshall,  Sd 
edit.  p.  155 
and  156.    Lee 
V.  Beech,  p. 
160.    Mid- 
Slimmer  Blos- 
som, 12th  May 
1815,  Dow,  p. 

34,4. 


Grantf  for  the  defenders,  contended.  That  a 
representation  that  the  vessel  was  remarkably 
strong  built,  included  one  that  she  was  sea- 
worthy ;  and,  therefore,  all  the  authorities  on 
that  subject  bore  a  fortiori  on  this  case.  It 
was  owing  to  her  not  being  strong  that  she  was 
carried  to  the  rock  on  which  she  struck. 


\ 
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A  nundber  of  witnesses  were  etammed  for  Cirleton,&c 
the  defenders,  who  did  not  think  the  weather  St&on*g»  &c. 
stated  in  the  log-book  could  have  hurt  a  remark- 
Mj  strong  vessel ;  but  several  of  them  swore 
that  the  book  was  not  in  the  usual  form  of  a 
log«Jbook  at  sea»  and  that  there  were  some 
things  in  it  which  they  could  not  understand. 

The  Lord  Chief  Commissioner  observed, 
in  summing  up  the  case,  that  there  was  a 
general  character  of  the  evidence  which  would 
save  the  Jury  going  into  it  in  detail.  The 
simple  fact  to  be  tried  is,  if  this  was  a  strong 
built  vessel  ?  The  witnesses  for  the  pursuers 
swear  that  she  was ;  and  the  defenders,  instead 
of  putting  cross  interrogatories  to  those  wit- 
nesses who  saw  the  vessel,  rest  their  case  on 
the  indirect  evidence  afforded  by  the  log-book, 
and  the  opinion  of  naval  men,  founded  upon  it. 

The  pursuers  having  called  this  the  log-book 
in  the  Court  of  Session,  the  Court  found  itself 
bound  to  admit  it  as  evidence ;  but  it  is  the 
more  necessary  to  ward  the  Jury  against  giving 
undue  weight  to  it.  It  is  competent  and  pro- 
per to  be  laid  before  a  Jury,  but  cannot  be  op- 
posed to  the  direct  evidence  on  the  other  side. 

The  evidence  for  the  pursuers  is  strong,  clear, 
and  direct,— *for  the  defenders  it  is  incidental, 

c 
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CAtittTM^itc.  and  fefOiiAtd  on  »  spHfieas  and  incoiw^ 


The  Jiny  found, '' Tbait  said  ship  Sprightly, 
<<  represented  by  th^  chargers  to  be  a  remi^k^ 
^^  ably  strong-bnilt  vessel  at  the  time  of  enter* 
*^  ing  into  the  policy  in  question,  was  at  that 
<<  time,  and  at  the  time  of  her  sailing  on  the 
M  voyage,  a  remarkably  strong-built  vessel/'  *' 

€ranstoun,  Archd,  Bell,  a&d  Cockbum,  in  the  Piiraoerg. 
Baird,  Grant,  and  Buchanan,  for  the  Defenders. 

(Age9t3,  Jokn  Kermack,  w.  s.  and  David  Murray^  w.  s.) 


PRESENT^ 
LORDS  CHIEF  eOMMIBSIONEB  AND  FITMILLY. 


1816. 

March  14. 

If  thereis  Other- 
wise a  founda- 
tion for  an  ac» 
tion  of  damages 
for  defamation» 
the  pursuer  may 
rest  on  pnvate 
letters,  though 
written  two 
years  before. 


STEWART  V.  BUCHANAK. 

This  was  an  action  of  damages  raised  by  the 
Chamberlain  to  the  Duke  of  Argyle,  m  Kin« 
tyre,  and  Provost  of  the  burgh  of  Campbel- 
town, against  the  Cidlector  of  the  Customs  at 
Inverary,  for  slander. 


.Lm. 


^  tn  thii  case*  a  rule* was  obtained  to  tbxfw  tiose  why  a  new 
tM  allquM  not  be  gntntedi  but  after  liMriD|t  Craia^  ^ 
Court  of  Seision  were  unanimous  in  refusing  the  new  trial. 
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Dia?£i9CB.«^IVQv<)catiQii>  aiid  a  denik^  of  aay      Stbwart 
tltbg  iajbsie,  malicious^  or  injurious  to  ch^inietei**     Euchakait. 

. ;  The  defender,  ob  the  15th  November  ISIS, 
vfrote  the  pursuer,  complaining  of  one  of  the 
Duke's  tenants  not  being  continued  in  possession 
of  his  f^nn>  and  of  the  reason  assigned  for  this 
being  that  he  had  not  brought  his  eautioner  to 
Inverary.  The  letter  then  stated  that  the 
farm  was  promised  to  one  "  whom  public  re- 
<'  p(»rt  affirms  you  are  partial  to,  as  he  and  his 
*^  relatives  have  given  you  cash  to  a  late  pur- 
chase you  have  made ;"  and  that,  <*  if  the 
tenant  was  in  arrear,  it  was  owing  to  ad- 
vances made  for  his  son,  your  (the  pursuer's) 
^^  tenant."  Ckk  the  17th,  the  pursuer  wrote 
that  this  letter  should  have  no  answer,  **  were 
<<  it  not  to  contradict  the  falsehoods  it  ad- 
<'  vances ;"  and  aa  to  the  advance  of  cai^^ 
stated,  "  whoever  told  you  that  I  got  moneys  ^ 
&c.  "  told  you  a  damned  lie/*  In  reply,  the 
d^&iid^r,  on  the  same  day,  repeated  his  asser- 
tion as  to  the  cause  of  the  arrear  of  rent  due 
by  the  tenant,  and  then  propeeded,  '^  and  you 
**  maintain  adamni^d  lie  that  it  is  untrue,"  &e« 
In  Jsuiuary  1815,  at  a  sale  of  sea-ware,  where 
thta  pursuer  was  judge  of  the  roup,  a  warm  dis- 
pute arose  betweeu  the  parties,  whether  the 
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Stewart      sand^glass  was  run  out  at  the  time  the  defender 

Buchanan,     made  his  last  offer.     In  April  following,  when 

^-^^^^^^      a  number  of  persons  were  collected  at  another 

roup,  the  defender  came  up,  saying,  he  hoped 

they  would  have  an  immaculate  judge  to-day  ; 

he  also  said  that,  before  they  left  the  world,  he 

would  shew  the  pursuer  what  he  could  do. 

The  summons  is  dated  17th  April  1815. 

issues! 

"  1 .  Whether  the  pursuer  did  receive  two  let- 
"  ters,  written  and  directed  to  him  by  the  de- 
"  fender,  and  dated  15th  and  17th  November 
"  1813,  in  one  or  other,  or  both  of  which,  the 
'*  pursuer  was  accused  of  having  acted,  in  his 
*'  character  of  factor  for  the  Duke  of  Argyle, 
from  mean,  unjust,  and  unworthy  motives ; 
and  containing  allegations  which  were  false 
in  themselves,  injurious  to  the  character,  fuid 
offensive  to  the  feelings  of  the  pursuer  ? 
"  2.  Whether  the  defender,  upon  the  3d  Ja- 
**  nuary  1815,  or  about  that  time,  at  Campbel- 
town, when  the  pursuer  was  officiating  as 
judge  of  a  roup,  did,  in  the  presence  and 
hearing  of  a  number  of  his  Majesty's  sub- 
jects, then  and  there  assembled,  declare  that 
the  pursuer  was  guilty  of  falsehood,  and  of 
partiality,  in  his  character  of  judge  of  the 


€€ 
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*^  siud  roup ;  or  did  use  words  to  that  effect  ?  Stbwa&t 
<'  And  whether  the  defender  did,  at  the  place  Buchanam. 
^'  aforesaid,  and  on  the  occasion  aforesaid, 
publicly  declare,  that  the  pursuer  had,  in  hb 
capacity  of  Chief  Magistrate  of  the  burgh  of 
Campbeltowp,  been  guilty  of  malversation  in 
^'  the  general  management  in  the  affairs  of  said 
**  burgh,  jand  of  misapplication  of  the  funds  of 
^*  said  burgh)  pr  did  use  words  to  that  effect  ? 
<<  3.  Whether  the  defender  did,  upon  the 
<^  5th  April  1815,  or  about  that  time,  at  Camp- 
<<  beltown,  in  presence  and  hearing  of  a  num* 
<^  her  of  his  Majesty's  subjects,  then  and  there 
*^  assembled,  use  words  implying,  or  insinu- 
^<  ating,  that  the  pursuer  was  a  corrupt  or  dib- 
^*  honest  person  ?'* 


•< 


^*  The  damages  are  laid  at  L.500  Sterling. 


»» 


CocJcbumt  for  the  defender,  asked  the  first  The  compe- 

witness  for  the  pursuer,  if  he  had  had  any  con-  nen^f'the^ro. 

versation  with  the  pursuer  in  regard  to  this  ^^^^^^ 

cause  ?^^lerkj  for  the  pursuer,  here  interrupt-  imtiaiibus"--^ 

ed  him,  and  said  that,  before  putting  questions  tubject  of 

in  initialibus,  the  nature  of  the  objection  ought  S^^'*^'' 
to  be  stated.    Cockbum  and  Jeffrey  answered, 
we  will  prove  malice,  agency, and  partiality; 
in  this  country,  it  is  usual  to  state  objections, 
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Stcwart      botli  to  €¥ed9)3ity  and  admissibSity— »mI  if 
BtroHAKAv.    the  Court  tliiiik  there  is  ground  to  object  to 
^"^^'^^'^^^     the  credit,  t^ugh  not  to  the  competency  of 
tJie  i^tness,  they  admit  him  cum  nota. 

Lord  Chief  Commissionkr.— I  feel  a  dif- 
ftcvSty,  as  this  is  not  the  form  to  which  I  have 
been  accusto^ned.  This  being  merely  a  ques- 
tion as  to  the  t;ourse  of  procedure,  it  is  better 
that  questions  in  imtialibm  should  be  confined 
to  what  will  disqual^  the  witness ;  any  thing 
sffscting  his  cr^t  is  a  proper  subject  of  cross- 
(xaminatioQ. 

inciMBptttnt  to       The  witness,  in  the  course  of  his  examina- 

9jKk  a  witness 

the  contents      *^on,  Stated,  that  the^^endeir  said  to  the  pur- 
paperT""*"       suer  he  would  not  be  a  Donald  Campbell  to 

him.  This  person  had  brought  some  charges 
agamst  the  pursuer,  Iwt  had  not  followed  them 
up  ;  and  the  witness  was  asked  if  he  knew  the 
mature  of  an  action  brou^t  against  Campbell 
-by  the  pursuer  on  thatacoomit  ? 

LoRB  CiHEF  Commis8IOKi:r;— -*It  *is  ificom- 
-petent  to  ask  the  witne^  as  to  the  contents  of 
a  written  paper. 

A  separate  On  tlie  dcfeuder^s  letter  of  the  li$th,  1;here 

_  »^ »      

J^  pro!"  *     ^^  ^  ^^Py  ^  tile  pursuer's  answer  df  the  1 7th. 

duced  by  the 

pursuer*  and  proved  by  cross-examination  of  hu  witnesses,  must  still  be  given  in 

evidence  1^  the  defender,  if  he  requires  it  to  be  read. 
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Mr  tfi^Q]^  m  tbe  view  of  not  iciadui^  ^ir      SrswiUT 
dence,  and  thereby  cutting  the  jpursueir  <wt  of    ftncHANAH. 
his  right  to  reply,  proved  by  the  witnesses  for 

■e 

the  jpursiier^  thiit  tlpi  coigf  was  Wfittei  by  the 
pwrwerVf  oMj^  md  iign«d  by  h«n^.  "Wltew 
th^  Ufitv  ^  the  Uth  .wwi.ii^eirwMrds  givw  im 
evidence  >by  |;h^  pvrsner^  a^d  ;rMd  by  tb« 

Jeffre^^  for  the  defender,  required  tlie  copy 
<^die  wswer  qn  the  hack  to  be  imd,  and  wd— 
Ufmi^  without  lObjecticm,  pmved  ii^  copy  by 
croBs^questiaQS,  I  am  entitled  to  have  it  jietA  p^ 
tikB  Jury ;  and,  if  it  be  read^  I  will  not  lead 
eyidcip^.  It,us  not  necessary  to  prove  dcjliiferyt 
as  the  pursuer  has  not  proved  delivj&ry  of  thi^  ^ 

46^nder's  letters.   B\it  as  the  letten  and  copy  •^  -  ■■ 

«are  ;ii|  the  hgax^  orf  the  fl^ui^,  they  are  .entitW 
lo  re«A  this. copy,  wlvkh  I  shall  shew  must  havjp 
b^en  tiilP9qaitted.before  .the  defender's  letter  qf 
the  17th; 

CHerk,  for  the  ipursuer,  ^id.  This  is  kI- 
teinpftii«4QViifaira4vwt9ge*  It  is  41  differ^ 
jn^ci^  :altqge(h^r,  and  their  only  plei»  is^  %1^ 
it  is  on  the  same  jpaper  with  the  oth^r  letten 
Jt  is  not  proved  that  this  letter  was  sent.  Jhis 
Cflpy  was  not  prqv^  pn  prof^r  cr9j»sh^i|eptions ; 
ai|d»  even  if  proved,  I  fun  not  bpund  to  produce  ^ 
it.   Xn  the  case  Hysh^  againat  Staigs  the  pur- 


»-    J'.     Xi 
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Stbwart       suer  was  found  entitled  to  keep  back  evidence 
BvcHAKAN.      on  commission,  taken  by  himself. 


It  if  not  luffi- 
dent  to  prove 
the  retained 
copy  of  a  let- 
ter,  there  must 
htfrimm/ade 
evidence  that 
the  principal 
was  seot. 


Lord  Chief  Commissioner. — ^If  the  ques- 
tions by  Mr  Jefirey  had  been  objected  to^  the 
Court,  according  to  the  rule  fixed  on  a  former 
occasion,  must  have  sustained  the  objection; 
but  they  will  not  interfere  unless  the  objection 
be  stated. 

The  letter  is  not  in  the  hands  of  the  Jury 
till  I  deliver  it  to  them.  If  there  be  evidence 
upon  it,  I  will  state  it  to  them,  and  they  will 
consider  it.  The  questions  are.  Is  this  writing 
evidence  ?  And,  Has  it  been  proved  by  cross* 
questions  ? 

It  is  merely  proved  that  this  writing  was 
signed  by  the  pursuer,  not  that  it  was  sent  to 
the  defender.  Indeed,  it  bears  to  be  a  iretain- 
ed  copy.  The  &ct  of  the  other  letters  being 
addressed  to,  and  in  the  possession  of  the  pur- 
suer, is  prima  Jade  evidence  that  they  were 
sent.  To  render  this  copy  evidence  to  the 
Jury,  there  must  be  some  proof  that  the  princi- 
pal went  from  the  pursuer  to  the  defender. 
'  The  writing  is  the  same  as  if  it  had  been  on 
a  separate  paper,  and  proved  by  cross^questions. 
In  that  case,' the  defender  must  produce  it  be- 
fore it  could  be  read,  and  then  it  would  be  his 
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evidenee,  and  would^  entitle  the  pursuer  to      Stewart 
reply.     This  copy,  therefore,  cannot  be  read.       Bvchanak; 

In  consequence 'of  this  decision,  the  de- 
fender afterwards  produced  the  original  letter ; 
and,  as  this  gave  the  pursuer  a  right  to  reply, 
the  defender  also  called  witnesses  to  prove  the 
truth  of  the  facts  stated  in  his  letters. 

Moncreiffi  in  his  opening  speech  for  the 
pursuer,  stated,  A  private  person  is  entitled 
to  recover  damages  for  a  verbal  injury.     In   £r^.  IV.  4.8a 
this  case,  the  ofience  is  aggravated  by  being 
directed  a^rainst  a  magistrate.     Slander  con-   Hutcbesonv. 
veyed  m  a  pnvate  letter  is  actionable.  May  isos. 

M.  App.  p.  IS. 
Delinquency. 

Jejfrejfj  for  the  defender,  contended,  Words 
spoken  in  passion  are  not  actionable.  The 
defender  was  excusable  for  being  angry  at  the 
roup,  as  the  pursuer  was  in  the  wrong.  He 
ought  to  have  laid  the  sand-glass  on  its  side 
virhile  the  bidding  continued. 

The  letters  are  so  old  that  they  cannot  now 
be  a  subject  of  prosecution.  The  first  contains 
nothing  oligectionable,  and  the  second  only  re- 
torts the  expressions  used  by  the  pursuer. 

Lord  Chief  Commissioner.— I  must  re- 
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Stmwaw  gret  tiiat  suck  an  action  should  have  been 
BucHAM AH.      brought  by  such  parties,  but  the  threat  used  by 

the  defender,  on  the  5th  April,  rendered  it  in 
fimne  degree  necessary.  The  first  offence  is 
given  in  1813,  and  it  is  ri^eated  in  January 
and  April  1815.  If  these  attacks  were  to  be 
continued,  the  pursuer  must  have  left  his  situa- 
tion of  Chamberlain.  Having,  by  .the  pro«> 
ceedings  in  1815,  a  ground  of  action,  it  was 
natural  for  him  to  found  also  on  the  letters, 
tibiough  dated  two  years  before.  If  the  action 
had  been  brought  on  them  alone,  or  if  they  had 
been  of  a.  very  ancient  date,  it  would  have  been 
questionable  if  they  should  have  hem  received. 

I  have  no  directions  to  give  you  on  the  evi- 
dence i  it  is  all  on  one  side ;  the  witnesses 
broi)^t  on  the  other  merely  proving  the 
truth  of  the  facts  stated  in  the  letters.  Though 
the  defender  may  be  incorrect  in  thejstatement 
given,  it  is  impossible  to  justify  the  answer  by 
the  pursuer,  and  it  must  diminish  the  d^inages. 
A  man  answering  a  letterj  containing  such  an 
expression,  cannot  be  expected  to  be  perfectly 
cool,  or  nicely  to  distinguish  to  what  the  term 
applies. 

It  does  not  appear  that  the  defender  shewed 
these  letters,  or  circulated  any  reports  to  the 
discredit.of  the  pur»ier. 


I 

J 


Verdict  for  the  pursuer,  damages  L.  100.  stbvmit 

BOCHAWAW. 

Ckrk,  Momertiff,  and  Cmun^koBme,  for  the  ^wnoKx* 
Jeffrey  and  Cockbum,  for  the  Defender. 

KAgqnts,  JB^i&flt  CraAamf  w.  s.  and  MaOeenxk  and  Itmety  w.  8.) 


PB£S£NT, 
L0SS8  CHIEF  COMMISSIONER  AKD  PITMILLY. 


Htslop  v.  MiLLEB.  %#"l^:, 

March  15. 

1  fiis  was  an  action  of  damages  for  assault  and  Damages  for 

battery,  defamation,  and  sending  a  challenge  "to 

figlit« 

Defence.— The  pursuer  was  the  duressor, 
no  chaflenge  was  sent,  and  cmoferiMUo  inju^ 
riorum.^ 


*  The  Cburt  refiiaed  an  applicationto  have  this  case  tried  at 
Dumfries,  but  delayed  it,  to  enable  the  defender  to  bring  a  ma- 
terial witness  irom  the  Continent.  The  witness  not  having  ar- 
'ttred  «o  soon  as  espeeted^  the  case  was  .pur  off  from  ^e  ilth 
to  this  day.  On  a  motion  that  the  defender  should  be  sub- 
jected in  the  expence  of  this  delay^  the  Lord  Chief  Com- 
missioner said*  This  will  come  regularly  before  the  derk  when 
fte^acoamu-of  lesp^oes  is  put  in;  and  i£.|Hntifli  are  dissatisfied 
wtth  bia>de(«mii)atiAOt  they -nayrtake  the  opinion  of  theConrt* 
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HvsLor 

ISSUES. 

•^  Whether  at  Dumfries,  on  Thursday  the 
**  Sd  day  of  November  1814,  the  defender  did 
^^  once,  or  oflener,  assault,  strike,  and  beat  the 
•*  pursuer  with  a  large  stick  or  other  weapon, 
**  accompanying  the  act  or  acts  of  beating, 
'*  strikiAg,  and  assaulting,  with  grossly  abusive 
"  language,  followed  by  a  challenge  to  fight  ? — 
«  And, 

**  Whether  the  defender  was  first  struck  or 
**  assaulted  by  the  pursuer  ?  and  whether  the 
"  pursuer  insulted  the  defender  with  idbusive 
"  language  ?" 

**  The  damages  are  laid  in  the  summons  at 
^<  L.  1000." 

4 

The  defender,  on  the  3d  November  1814, 
(the  sacramental  fast-day  at  Dumfries,)  called 
on  his  brother-in-law.  Captain  Staig,  who  told 
him  the  pursuer  acknowledged  himself  the  au- 
thor of  a  printed  letter  to  Provolt  Gass,  and 
on  account  of  which  Mr  Staig  senior  has  since 
brought  an  action  of  damages  against  the  pur- 
suer. 

Soon  afiter  this,  the  defender  accidentally 
met  the  pursuer,  when  angry  looks,  abusive 
words,  and,  finally,  blows  were  given  on  both 


J 
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sides ;  the  witnesses  gave  opposite  statemmits 
as  to  which  was  the  aggtmsor,  but  some  of  the 
ptirsiier^s  witnesses  oould  not  (from  the  place 
where  they  were  at  the  time)  have  seen  the 
beginning  of  the  quarrel.  At  the '  time  the 
parties  met,  the  pursuer  was  mounting  his 
pony,  and  hiad  a  small  stick  or  switch  in  his 
hand*  After  this  he  went  home,  and  so<m  re- 
turned to  Dumfries,  and  brought  with  him  a 
larger  stick.  When  walking  with  Mr  .Maclellati, 
a  justice  of  peace,  at  the  entrance  to  the  read- 
ing room,  the  defender  passed  them,  and^  ap- 
pli^steie-  abusiTe-tenns  to  the  pursuer,  who 
retorted,  and  the  defender  struck  him  on  the 
arm,  and  ahned  a  blow  at  his  head,  which  was 
guarded  off  by  Maclellan,  who  interfered,  and 
persudded  the  defender  to  go  away.  Soon  after 
this^  the  defender  sent  Captain  Ryrie  to  re- 
quest a  meeting  with  the  pursuer* 
•  '   •    •    •. 

The  first  witness  was  asked  if  hfe  saw  Byrie  A  punuer  is 
talking  with  the  defender,  and  cross  the  street  jr^ Sfai? 
from  him  to  the  pursuer  ?  S'^hSlu''' 

derk,  for  the  defender,   objected.   They   underuketo 

,     i     prove  that  it 

have-not  called  Ryrie  as  a  witness,  and  it  is   was  sent  by  the 
impossible  to  prove  that  he  carried  a  challenge* 
Jeffrey,  for  the  pursuer,  contended.  That  he 
was  entitled  to  prove  that  a  challenge  was  de- 
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Urn.^       UvwnU.aiid  Aom  the  ciraMMtfOices  the  Jury 
wteild  iafer  that  it  was  seHt* 

Lord  Chief  CoMiciflsiONBR.-— >Ib  cur  vi^w 
we  da  not  i^ree  with  the  couuael  on  either 
aide.  This  question  is  competent,  but  k  k 
muck  more  doubtM  if  the  Court  wfll  allow  y<m 
to  pro¥e  what  Ryrie  said.  If,  however,  you 
prove  that  a  ohattenge  was  ddtvered,  and  con- 
nect  it  with  the  defender  by  fkets,  that  will  ge 
to  the  Jury. 

The  witness  havii^  an^irered  tlie  questiett 
in  the  affimatiTe^  was  then  aidced  what  Ryrie 
said? 

Clerk  again  objected  that  Ryrie  was  not 
ealled,  and  that,  therefore,  the  evidence  ofiered 
was  not  the  best.  That  if  he  was  called,  he 
would  state  that  no  challenge  was  delivered ; 
but  if  he  did  deliver  a  challenge,  it  does  not 
follow  that  he  got  authority  to  do  so. 

Jtffi^ejfy  to  the  other  hand,  contended,  That 
he' was  not  bouiid  to  trace  the  messi^j^tm 
the  defender  to  the  pursuer^  but  was  entitled  to 
begin  with  the  message  delivered,  and  trace  it  ^ 
back  to  the  drfender ;  in  either  case  he  m^ht 
fail  in  tracing  it,  and  the  def<Nider  is  not  en- 
titled to  dictate  the  <Hrd^  of  proving  the  ftcts. 


Lcm0  CiiiEP  CoMMis$i<)(KER.«^Ii  J8  dSeudt  iw«fio> 
to  take  the  eonduet  oS  a  ^ase  out  of  the  hands  m§tCitu 
oijsoamdr^mid  M  is  a  piactiee  tlie  Caut  will 
nrar^follew*  The  Court  rnust^  bowevei^  attend 
tc^what  is  iRthe{K>wer  of  parties*  In  theotber 
eftd  of  the  iftlaad^  the  Courts  are  most  senfiit- 
lotts  in  exckuiiiig.  improper  evideaee,  not  £mii^ 
any  distrust  of  the  inte^ty  of  the  Jury,  but  bo- 
cause  they  $te  riiely  dalled  to  exersise  tib^  paM; 
of  the  judicial  fuuctiou.  They  are  iM»t  so  much 
aoeustolued  to  separate  what  is  from  what  is  net 
eyid^oee ;  and  if  they  once. hear  a  thiug^  it  is 
^iffictilt  Jbr  ihem  to  throw  it  out  of  thekr 
minds. 

'Thsft^a  party  is  bound  to  bring  the  best  evi- 
dence in.  k<s  power,  is. a  first  principle  of  the 
lew  of  .^yidenee  in  England ;  and  we  aie  of 
o|^km  it  oii^ht  to  be  fcdlowed  here.  The 
rules  of  evidence  are  intended  to  do  justice  be- 
tween parties  ;  and,  in  the  present  case,  it  is  a 
<a9m|6rt  to  think  that  tio  injustice  will  follow 
(Mip  -decismit  sinoe  the  pursuer  may  at  once 
render  ^  evidence  prc^osed  competent^  by 
undertaking  (0  prove  the  message  that  was 
sent.  If  he  am  prove  the  defender's  cQuveraa* 
tion  with  Ryrie,  and  that  Ryrie  came  from 
him  and ;  delivered  the  same  message  to  the 
•pm*$uer,  this  will  be  competent.    This  being 


4S  CASES  TRIED  IK  Mar.  U, 

^^tf^'  proved,  but  not  till  then,  it  is  cbmpetent  to 
prove  the  message  delivered  to  the  pursuer* 
Ryrie  passed  from,  and  out  of  hearing  of  the 
de^mdar,  and  he  may  have  delivered  a  diflfer« 
ent  message  from  the  one  received ;  he  may 
have  used  different  words.  The  defender  may 
bave  sent  him  to  deliver  a  challenge,  and  he 
may  have  delivered  a  message  of  peace  ;  or  the 
defender  may  have  wished  a  peaceable  meeting, 
for  the  purpose  of  explanation,  and  Ryrie  may 
hnve  delivered  a  challenge.  The  defender  must 
either  have  been  within  hearing  when  the  mes- 
sage was  delivered,  or  the  message  sent  must 
be  proved  by  some  one  who  heard  it.  Ryrie 
is  not  bound  to  answer  whether  he  carried  a 
challenge  or  not,  but  he  may  be  asked  whether 
he  delivered  the  same  message  which  he  re- 
ceived from  the  defender ;  and  other  witnesses 
may  be  examined,  as  to  the  message  which  he 
delivered. 

The  order  of  the  Court  therefore  is,  that 
this  question  cannot  now  be  put,  unless  the  pur- 
suer will  undertake  to  connect  the  message  with 
the  defender.  In  this  way,  the  evidence  will 
'  be  full  and  complete,  and  justice  done  to  both 
parties.  * 


••  To  this  decision  a  bill  of  exceptions  was  tendered,  but,  it  is 
believed^  has  not  been  discussed. 
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It  being  understood  that  Ryrie  wm  to  be  H«»uj» 
called,  the  exflKmination  pn)eeeded.  After  tke  Mi&&sft. 
witness  had  left  the  Court,  the  counsel  for  the  ,  ^*^^*^ 

Incompeteiit 

defeuder  wished  to  prore  that  he  had  givieii  a  to  prove  an  ex- 
different  account  of  the  facts,  soon  after  they  ^{ement  hj  a 
hi^ipened.    On  the  other  side,  it  was  main-  ^"^^jll^i^ 
tained  that  this  was  incompetent,  as  in  that  case  lum. 
no  opportoQity  was  afforded  of  bringing  counter 
proof.    The  proof  widied  would  be  ineompe* 
tent  in  the  Criminal  Court,  and  the  ciiril  Court 
refused  to  allow  it  in  Lady  C*  Gordon's  caaer 
Lord  Chief  CoMMissioiiER.— By  the  law 
to  wluch  I  have  beep  most  accustomed,  this 
evidence  would  be  competent.   But  as  it  iK  not 
competent  aceoiding  to  the  ordinary  eobiM  of 
the  law  here,  the  e?ideBee  must  be  rejeoted* 

The  defender  adduced  evidence  as  to  the  ^J^^^^"^ 
pursuer's  character,  and  then  proposed  to  call  defomatiomthe 

,  ,  •  punuer  putt 

evidence  as  to  his  own*  hb  doncter  m 

issue— not  to 
the  defender; 

Lord  Chief  CoMMiaaicMNEB.*-»I  have  neat  ^\^^  !5*y 

^  letd  evidence 

doubts  as  to  admitting  this  endence.    A  pur-  t.  rebat  •  ^. 
suerwho  brings  an  action  of  damages  for  d«6ma.  ^^'' 
tion,  is  understood  to  put  his  character  in  issue, 
as  that  may  enter  into  the  consideratioti  of  the 
Jury  in  fixity  the  amount  of  the  damages  ;  but 
the  case  is  different  with  the  defender.    If  any 
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Hm.op  allegation  be  made  against  his  character,- evi- 
dence  may  be  brought  to  rdbut  that  charge ; 
and  in  this  eaise,  as  the  pursuer  called  the  de* 
fender  a  disgraced  officer,  perhaps  it  may  be 
competent  to  allow  him  this  proof;  but  I  am 
much  afraid  of  it  being  taken  as  a  precedent. 

Clerk,  for  the  defender,  maintained,  The 
proof  is  completely  on  our  side ;— the  pursuer's 
witnesses  have  sworn  to  what  did  not  take  place, 
and  what  they  could  not  have  seen  if  it  had 
taken  place  ;-— a  challenge  is  na  ground  of  ac* 
tion,  and  in  this  case  there  was  none  sent. 

As  to  the  abuse,  there  was  a  complete  com- 
pematio  iiyuriarum ;  the  abuse  on  one  side 
was  as  great  as  on  the  other ;  there  was  no 
debt'  due ;  the  one  extinguished  the  other ; 
there  is  no  damage  renmining ;  the  party  has 
done  himself  justice,  and  is  not  entitled  to  far- 
ther reparation.  It  is  said  that  this  can  only 
operate  in  mitigation  of  damages ;  it  may  to- 
tally extinguish  them,  nay  throw  the  balance 
on  the  other  side.  According  to  the  rule 
contended  for  on  the  other  side,  he  who  first 
brings  his  action  is  alone  entitled  to  damages, 
thoi^h  he  may  have  been  most  blameaUe.  If 
one  person  use  his  stidk  agldnst  another,  it 
may  be  necessary  for  that  oth^r  to  use  his  im 
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defence ;  but  the  case  is  different  where  he 
merely  uses  his  tongue  ;  in  that  case,  there  is 
no  call  for  defence,  and  if  the  party  choose  to 
retort,  he  cuts  himself  out  of  any  other  re- 
dress. 

The  defender  then  caOied  his  evidence. 

Jcffir^3  for  the  pursuer,  said,  I  admit 
that  there  are  contradictions  in  the  evidence 
as  to  the  first  assault,  but  in  that  situation, 
the  Jury  must  go  to  the  principles  of  hu-* 
man  nature  to  explain  the  fact  that  occurred^ 
At  the  time  they  met,  the  defender  was  boil* 
ing  with  rage ;  the  pursuer  had  no  reason  to 
be  angry ;  there  is  sufficient  evid^ice,  inde-« 
pendent  of  this,  to  shew  who  was  the  aggressor. 
As  to  the  challenge,  though  Ryrie  swears  he 
did  not  carry  one,  it  is  proved  he  delivered 
what  was  undoubtedly  understood  to  he  one. 
There  is  no  doubt  who  made  the  second  attack. 
The  abuse  retorted  is  not  a  set-off,  but  must 
be  taken  into  account  in  estimating  the  amount 
of  the  damages. 

Lord  Chibf  Comkissioner. — After  read- 
ing the  issues,  his  Lordship  observed,  The  case 
requhrea  calm  and  minute  attention.   The  ques- 
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Ht9L0»        tions  for  you  to  try  are,  whether  the  two  assaalts 
Miilfit.        on  the  Sd  November  are  proved,  and  whether 

they  were  accompanied  with  abusive  language^ 
and  a  challenge  to  fight*  You  have  also  to 
consider  whether  the  provocation  was  sufficient 
to  justify  the  defender,  and  to  entitle  him  to  a 
verdict  of  acquittal. 

The  abusive  language  is  stated  both  as  an 
aggravation  of  the  assault,  and  as  a  matter  of 
special  charge.  On  the  one  side,  it  is  con- 
tended that  this  can  only  enter  into  considera^ 
tion  in  estimating  the  amount  of  the  damages, 
while  on  the  other  it  is;  said  to  extinguish  the 
claim  entirely. 

In  respect  to  the  first  attack,  there  is  con- 
tradictory evidence  ;  and  it  is  material  that  the 
leading  witness  for  the  pursuer  is  contradicted 
by  three  others  as  to  which  of  the  parties  struck 
the  first  blow.  In  this  situation,  you  must  con- 
sider the  state  of  feeling  in  which  the  defender 
was,  and  the  other  circumstances  of  the  case. 
In  considering  the  evidence  of  some  of  the  other 
witnesses,  it  is  also  worthy  of  notice,  that  two  of 
them  tell  exactly  the  same  story ;  and  though 
they  swear  that  they  saw  the  whole,  it  is  proved 
that,  from  the  place  where  diey  were  when  it 
began,  it  was  impossible  they  could  have  seen 
at.    There  has  been  proof  brought  that  several 
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ef  the  witnesses  were  afterwards  earned  to  the       Hyslof 

spot,  and  it  appears  as  if  the  scene  had  been  in 

part  acted  over  again.     The  effect  this  must 

have  on  the  mind  of  the  witnesses  is  apparent^ 

as  they  might  confuse  what  happened  on  the 

two  occasions. 

From  the  evidence  of  one  witness,  it  a^ears 
that  the  defender  immediately  afterwards,  giv- 
ing an  account  of  the  affray,  said  he  struck  the 
pony  first ;  and,  whether  he  struck '  the  man 
or  the  horse,  this  must  be  considered  the  first 
blow.  Evidence  of  the  confession  or  account  a 
party  gives  of  a  transaction  recently  aft;er  it 
haj^ens,  is  admissiUe^  and  it  must  be  weighed 
by  you,  along  with  the  other  evidence.  It  is, 
however*  always  liaUe  to  mistake  in  the  hear- 
er ;  ^nd  cAnnot,  therefore,  be  said  to  amount 
to  legal  demonstration. 

The  secondattack  took  place  the  same  day,  and 
here  there  is  no  contradiction  in  the  evidence. 
It  is  proved  that  the  first  words  were  used  by 
the  pursuer,  but  that  it  was  in  consequence  of 
a  conteaf^uous  lock  from  the  defender,  who 
was  also  guilty  o(  the  assault.  The  only  justi* 
fication  of  this  is,  that  it  was  a  continuation  of 
the  first  attack^  but  I  cannot  view  it  in  this 

With  regard  to  the  challenge,  it  is  not  pro- 
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HYSLor  ved,  and  even  if  proved,  though  a  thing  to  be 
M1L1.1K.  reprobated,  I  doubt  if  it  is  a  ground  for  a  private 
party  seeking  reparation.  Captain  Ryrie  was 
particularly  on  his  guard  not  to  deliver  a  chal- 
lenge, and  states  that  the  word  he  used  was 
'<  meet,"  and  that  he  spoke  in  his  usual  tone 
of  voice.  This  is  material  in  considering  the 
evidence  of  the  other  witnesses  ;  one  of  them 
says  he  spoke  in  a  whisper,  and  another  that  he 
spoke  aloud.  They  also  differ  as  to  the  words 
used,  and  you  must  therefore  consider  as  inter- 
polation all  that  is  stated  by  them  about  light- 
ing. 

'  As  to  the  abusive  language,  it  is  contended 
oil  one  side,  that,  having  been  retorted,  it  is 
a  bar  to  the  action.  If  this  were  a  question  of 
debt,  the  plea  would  be  good  ;  and  even  here^ 
though  not  properly  a  bar  to  the  action,  yet 
the  abuse  may  be  so  nearly  balanced  as  to  be  a 
complete  set-off.  The  challenge  and  abuse, 
however,  I  have  always  thought  rather  to  be 
aggravations  than  substantial  oflfences ;  and  in 
the  whole  circumstances  of  the  case,  do  not  con- 
sider the  pursuer  entitled  to  large  damages. 

A  Jury  ought  never  to  give  vindictive  da- 
mages, but  a  proper  reparation  for  the  injury 
done.  It  is  not  my  duty  even  to  suggest  any 
3um,  but  I  am  persuaded  you  will  not  in  this 


1816. 


THE  JURY  COURT. 


case  give  any  thing  like  the  sum  claimed ;  md 
though  each  may  probably  have  fixed  a  difiPer- 
ent  sum,  you  will  have  no  difficulty  in  coming 
to  an  agreement  on  the  amount. 
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Verdict  for  the  pursuer,  damages  L.  5.  * 


Jeffrey  and  Cockbum  for  the  Pursuer. 

CUrk,  FuUarton,  and  Moncreiff^  for  the  Defender. 

4Agc&ts,  Thomat  ^  John  Seotlandy  w.  s.  and  Alexander  BkAr^  W.  I.) 


IkOEDS  CHIEF  COMMISSIONER  ANB  riTMltLY. 


DicKSONS,  Brothers,  v.  Dicksons  and  Com- 
pany. 


1816. 
March  18. 


An  action  of  damages  against  one  company  for 
executing  an  order  intended  for  another. 


*  When  the  case  was  returned  to  the  Court  of  SesBion^  the 
Lord  Ordinary  found  expences  due,  which  were  taxed  by  the 
auditor  at  upwards  of  L.400,  including  those  in  the  Court  of 
Session.  The  Courts  however,  modified  the  sum^  and  struck  off 
L.200. 

By  act  of  sederunt,  dated  6th  March  1817,  all  expences  in  the 
Jury  Court  are  declared  to  be  under  the  sole  and  exclusive  cog- 
nisance of  that  Court.    But,  if  the  Issue  is  on  an  incidental  point 


Damages  found 
duchy  one 
company  of 
merchants  for 
executing  an 
order  intended 
for  another.       ' 


tf6  CAns  T&ISO  IN  March  19, 

]>iCK«oii8         DEFEVCE.'^^Bona  fides* 

&  Co.  ISSUES. 

"  Whether  the  defenders  did  receive^  or  get 
into  their  possession,  certain  letters  from  the 
'<  Reverend  William  Carr»  factor  for^  or  act- 
*^  ing  on  behalf  of»  his  Grace  the  Duke  of  De- 
^'  vonshire,   viz.   one  letter  directed   Messrs 
Dickson,    Nurserjrmen,    Edinburgh,  dated 
fiolton  Abbey,  lldi  October  1813,  contain- 
ing an  order  to  furnish  the  said  Duke  of  De- 
v(Mishire  with  150,000  best  seedling  larch ; 
another  letter,  dated  Londesborough,  1 9th 
**  October  1813,  relative  to  the  said  order  of 
'*  150,000  seedling  larch,  and  making  a  further 
*<  order  for  5000  weeping  birch  ;  and  aaother 
^Uetter,  dated  Bolton  Abbey,  l6th  Decern- 
'' ber  1813,  relative  to  the  former  order  of 
*^  150,000  seedling  larch,  and  making  a  further 
<<  order  of  10,000  birch  fieedliii^s,  and  20,000 
'^  Scots,  (meaning  Scots  fir,)  all  which  letters 
''  and  orders  were  written  and  intended  for 
"  the  pursuers  ?  And, 

'^  Whether  the  said  defenders^  knowing  the 


(( 


In  the  case,  the  Lord  Ordinary  or  Division  directing  the  Issue, 
**  shall  determine  whether  the  expences  so  allowed,  and  taxed  hf 
**  the  Jury  Court,  shall  be  awarded  in  whole  or  in  part/' 


r 
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*^  said  letters  from  the  said  Reverend  Wilfiam     Dicxsons 


tf. 


**  Carr,  with  the  orders  therein,  not  to  be  in-     Dicksoks 
"  tended  for  them»  the  said  defenders  did  never-     ^^  S^L 
^*  theless,  knowingly  and  fraudulently,  reply  to 
^^  the  said  letters  fto  meant  and  intended  for  the 
^  said  pursuers ;  and  did  farther  execute  the 
'*  orders  contained  in  the  said  letters,  omceal- 
**  ing  the  said  mistake  in  delivery  and  receipt 
^*  0f  the  said  letters  fron  the  said  pursuers^  and 
^  from  the  said  Reverend  William  Carr,  to  the 
«  great  injury  of  the  pursuers  in  their  trade  and 
'<  business,  and  to  their  dmnage  in  respect  to 
''theaaid<mlers?'' 
«'N.SL  The  damages  aie  hud  at  L. 500.'^ 

Mr  Carr,  not  knowing  that  there  were  two 
companies  of  Dicksons  in  Edinburgh,  addres- 
sed his  letter  ^*  Messrs  Dickson,  Nurserymen, 
''  Edinburgh/'  This,  though  intended  for 
the  pursuers,  was  carried  to  the  de£Niders»  and 
they  proceeded  to  execute'  the  commission* 
One  of  the  partners  of  the  house  of  Dicksons, 
Brothers,  having  met  Mr  Carr,  an  explanation 
took  place.  A  correqmidence  ensued  betwixt 
the  two  companies,  in  which  the  defenders 
stated,  that  the  first  letter  was  addressed  pro- 
perly to  them  ;  and  though,  in  the  second  let- 
ter, Mr  Carr  referred  to  orders  of  former  years^ 
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DicKsoN»  they  could  not  from  that  circumstance  discover 
DicKsoNs  the  mistake,  their  books  being  in  the  hands  of 
^^^^^^     an  accountant  at  the  time. 

ftSto  hL'^''"  ^*^^  ^^  Cockbum's  speech  for  the  defen- 
opened  his  case,  dcr,  Mr  Clerk  said,  he  wished  to  read  certain 
may  read  do-     documeuts  which  fac  had  omitted  to  notice. 

cumentary  evi- 
dence, but  the 

defender  Is  en-  LoRB  ChIEF   COMMISSIONER.— The    doCU- 

titled  to  ob- 

•enre  upon  it.     ments  may  be  read,  and  Mr  Cockbum  may 

then  observe  upon  them. 

The  rule  that  cross  questions  are  incompetent, 
if  they  do  not  arise  out  of  the  examination  in 
chief,  was  also  held  as  fixed,  till  the  bill  of  ex- 
ceptions in  the  case  Hyslop  v.  Staig,  supra,  p. 
18,  shall  be  discussed. 

Lord  Chief  Commissioner  to  the  Jury. — 
The  question  here  is  not  whether  this  is  a  cri* 
minal  fraud,  but  whether  there  is  such  a  de- 
ceit as  the  law  construes  to  be  fraud,  and  which 
will  subject  the  defenders  in  damages. 

Mr  Carr*s  letter  of  the  11th  October  1813 
is  so  short,  that  the  defender^  ought  to  have 
suspected  that  it  was  not  a  first  order,  and  the 
other  letters  refer  expressly  to  orders  of  former 
years. 

Afler  detailing  the  circumstances  of  the  case. 
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his  Lordship  said,  the  pursuers  are  entitled  not 
merely  to  the  profit  on  this  particular  order, 
but  to  a  compensation  for  the  injury  done  to 
their  business,  and  the  trouble  and  anxiety 
this  action  has  occasioned. 


DlCRSOHS 

V. 

DiCKsOirs 
&Co. 


Verdict  for  the  pursuers,  damages  L,  150.* 

C^erk,  Crofuimtn,  Jeffrey  and  Broiffrdee,  §bt  llie  Punmers. 
Cockburn,  prummond,  and  Rutherford^  for  the  Defenden. 

(Agents,  Jdfhh'Jonety  w.8.  and  Jardine  and  Wilton^  w.s.) 


GLASGOW. 

PEESENTj 
THE  LORD  CHIEF  COMlfI88lONB&« 


Kerr  v.  Marshall,  t 

» 
1  HIS  was.  an  uction  raised  by  Marshall^  9s  ex- 
ecutor of  the  deceased  William  Marshall,  writer 

*  The  Jury,  in  this  and  several  other  ca8es>  found  the  pursuer 
entitled  to  costs,  but  were  informed  by  the  Court  that  this  was 
not  within  their  province. 

f  As  Mr  Kerr  had  been  appointed  to  lodge  the  condescendence^ 
he  was,  in  terms  of  the  act  of  Sederunt^  9th  December  1 815^  §  4  !> 
held  to  be  pursuer  in  the  Jury  Courty  though  defender  m  the 
Court  of  Session.  He  is^  therefore^  described  as  pursuer  in  the 
following  report. 


It  tt  the  prac- 
tice and  underw 
standing  at 
Greenocky  that 
an  agent  Uiere 
who  enoployt 
one  in  Glas- 
gow or  Paisley 
to  conduct  the 
causes  of  his 
cHentSy  is  only 
liable  for  the 
sums  he  re- 
covers from  the 
clients.   . 
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MayS^ 


K*aa        in  Glasgow^  against  William  Kerr,  writer  in 
MiJUHALL.     Greenock^  for  payment  of  the  balance  of  an  ac« 

comit  due  to  the  deceased* 

In  defence  Kerr  stated,  That  he  had  been  in 
the  habit  of  employing  Marshall  to  conduct  the 
causes  of  his  clients  in  the  Burgh  Court  of 
Glasgow,  and  that  the  account  was  composed 
of  the  expences  incurred  in  these  causes,  but 
that  several  clients  had  failed,  whereby  he  had 
not  been  able  to  recover  a  considerable  part  of 
the  sum  due  by  them  ;  and  that,  by  the  prac- 
tice of  the  writers  in  Glasgow  and  Greenock, 
the  writer  in  Greenock  was  not  liable  for  such 
deficiency. 

The  Lord  Ordinary,  and  at  first  the  Court, 
held  Kerr  liable  ;  but  on  a  reclaiming  petition, 
they  appointed  him  to  give  in  a  condescen- 
dence, and  afterwards  approved  of  the  follow- 
ing 


ISSUE. 


Whether,  during  the  period  betwixt  the 
"  month  of  June  1799,  and  the  month  of  No^ 
^^  vember  1805,  it  was  the  practice  and  under^- 
**  standing  between  the  writers  in  Greenock 
"  and  the  writers  in  Glasgow  and   Paisley, 
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^*  when  a  writer  in  Oreenock  employed  a  writer        Kerr 
*^  in  Glasgow  or  Paisley  to  condnet  Imsiness    Marshall. 
"  for  their  mutual  clients  in  the  Courts  in  said      ^-^^v-^-' 
**  burghs,  for  the  writer  in  Greenock  to  be  re- 
<*  sponsible  to  the  writer  in  Glasgow  or  Pais* 
^*  ley  for  such  accounfas  only  as  he  actually  re- 
*^  covered  from  their  mutual  clients,   unless 
^'  there  was  a  special  agreement  to  the  eon* 
« trary  ?  *' 

Kerr  called  almost  all  the  writers  in  Green- 
ock, who  swore  to  the  practice  alleged  by 
him.  Marshall,  on  the  contrary,  rested  his 
case  on  the  testimony  of  a  number  of  writers 
in  Glasgow,  who  were  in  extensive  employ- 
ment from  other  parts  of  the  country,  but 
never  heard  of  this  practice  or  understanding 
with  Greenock. 

Jeffrey y  for  the  defender,  maintained,  In  all 
cases  the  employer  is  liable  to  the  person  em- 
ployed.  This  was  found  in  a  strong  case  of  Greig  v.  Stew* 
law  business.  It  would  require  strong  proof  to  Jl^Ji.""*  '** 
take  any  case  out  of  this  general  rule  ;  and  the 
witnesses  all  found  their  opinions  on  narrow 
views  of  expediency,  which  the  Court  have  de- 
termined to  be  against  them. 


§2  ^-CASa&S  TBIBD  IN  May  3, 

Munrmfj  for  the  pursuer^  contended,  In  gt^^ 
neial  4ia  agent  is  not  liable  unless  he  receive  a 
del  credere  commission :  The  Court  proceed- 
ed in  the  case  of  Greig  on  tjhe  broad  admission 
of  the  writer  in  Qlasgow.  The  witnesses  on 
the  other  side  merely  gave  an  opinion  in  law. 
All  the  Greenock  writers,  and  those. who  have 
practice  with  that  town,  swear,  that  it  is  the 
understanding,  that  the  writer  in  Greenock  ia 
not  responsible  for  the  sums  he  does  not  recover 
fircHn  the  di^ts. 

Lord  Chief  Commissioner.— At  common 

* 

law  Kerr  would  be  liable,  but  in  consequence 
of  kn  averment  th^t  the  practice  and  under* 
standing  between  Glasgow  and  Greenock  is 
different,  this  issue  is  sent  to  have  that  prac- 
tice ascertained. 

As  it  is  an  exception  to  the  general  rule, 
Kerr,  who  in  this  Court  becomes  pursuer, 
must  make  out  his  case  distinctly,  and  if  you 
think  he  has  done  so,  you  will  find  accordingly ; 
if  not,  you  must  presume  for  the  common 
law. 

Most  of  the  witnesses  for  Kerr  swore  that  the 
practiced/as  as  hestated ;  and  some  of  them  men- 
tioned particular  instances  in  which  demands 
such  as  Marshall  now  set  up  had  been  made 
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and  resisted.    This  shews  the  understanding         ^■** 
with  respect  to  such  claims.     These  witnesses,      Marshall 
however,  being  writers  in  Greenock,  though  per- 
fectly fair  and  candid,  have  the  secret  bias  of 
interest. 

The  witnesses  for  Marshall  have  no  parti- 
cular knowledge  of  this  practice  with  Green- 
ock ;  but  it  is  material,  that  though  living  here, 
(in  Gfesgow,)  and  in  extensive  employment 
from  various  quarters,  they  never  heard  of  this 
practice  or  understanding  with  Greenock.  One 
of  them,  though  agreeing  with  the  others,  that 
the  law  was  in  his  favour,  admitted,  that  he 
would  not  push  it  to  the  extent  of  bad  debts. 

On  the  whole,  I  am  of  opinion,  that  there  is 
reasonable  ground  to  think,  that  the  practice 
and  understanding  is  made  out  in  favour  of 
Kerr;  but  this  is  a  matter  which  falls  more 
properly  within  the  province  of  a  Jury. 

Verdict  for  William  Kerr  the  pursuer. 

V*  A»  Murray,  and  JL  Hunter,  far  the  Pnziaer. 
Jeffrey  and  Jardine,  f<nr  the  Defender. 

<4gents^  JVWiam  DrytddUy  w.s.  and  AnAXbaUd  CrawJUrdy  w.8.)    - 


Sfli  June  18l.6.-T'Tbe  Court  refused  a  rule 
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KtK&        to  shew  cause  why  a  iiew  trial  should  not  be 

Marshall.       granted. 

On  the  22d  they  applied  the  verdict,  and 
found  Kerr  entitled  to  his  expences  in  the 
Jury  Court. 


L0RJ>8  CHIBf  COUUIB810VER  AVD  PITMILLY. 


1816.  Paul  v.  Old  Shipping  Company. 

June  10. 

The  owners  of  1  HIS  was  an  action  to  recover  the  loss  sustain- 
liable  for  the  ed  ou  flax-seed  by  the  detention  of  a  vessel  be- 
i;^^^^  longbg  to  the  defenders.     ^ 

havmg  con- 

was  under  de-^  The  Defence  was.  That  no  loss  was  sn£fer- 
JSS^f^f  ®d  •  ^^*  ^^  application  to  take  the  seed  on 
duties,  and  the  board  was  not  made  till  after  the  day  on  which 

market  price  _ 

of  goods  hav-  the  vessel  should  have  sailed:  That  the  de* 
"^        *         fenders  did  not  engage  that  their  vessels  should 

sail  on  any  particular  day,  and  were  not  put  on 
their  guard  that  this  was  an  indispensable  con- 
dition of  the  shipment. 

Mr  Paul,  merchant  in    Leith^  wrote    to 
Messrs  Hewitson  of  London,  to  send  him  a  ^ 
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hundred  batreb  of  flax-seed,  provided  they  PAut 
could  dp  so  befoire  a  certain  day.  Oneofth^se  oldSaTp^ivo 
gentlemen^  on  25tji  Apiril,  sent  to  the  defend-  ^^ 
ers  to.  inquire  when  the  first  vessel  would  ^\ 
fbt.  Leitji ;  and  ito  consequence  of  the  infonna-^ 
tion  retuTtied*  they  purchased  the  flax-seed, 
abd  it  #a8  put  on  board  the  Ix>rd  Melville,,  a* 
vesiel  belonging  to  the  defenders.  .  Jt  had' 
been  intimated  to  the  public;  thM  this  vessel 
W89  to  sail  oit  the  S4th,  but,  owing  to  the  duties 
not  b^i^  t)aid  on  a  quaptity  of  i  spirits,  brou^t 
by  het  frctm  Scotland,  she  was.  under  detention, 
and  for  sevend  days  thexeafter  did  not  .sail.' 
The  Queen  Charlotte,  another  tesml  belong*-* 
ing  to  the  defbnders,  sailed  from  London  on 
SOth  April,  and  arrived  hi  Lefith  jsiometime  be- 
fore the  Lord  Melville^  which  did  bot  aiiive 
till  13th  May,  by  which  time  there  was  a  great 
fall  in  the  price  of  flax-seed. 

«  ISSUES. 

t  '  * 

^*  ^Whether,  on  or  about  the  !27th  day  of 
**  April  1814,  certain  goods,  viz.  one  hundred 
^^  barrels  of  flax-seed  were  ship|»d  On  board  a 
**  certain  vessel  belonging  to  the  defenders^  cal«* 
'^  led  the  Lord  Melville,  dien  lyin^  in  the  port 
^*  of  London,  taking .  in  goods  on  freight  for 
"  the  port  of  Leith  ?  And, 

£ 
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it 

« 
« 

M 

€t 
€t 
€t 
it 
4t 


*<  Whether,  at  the  time  of  recemng  said  flax- 
seed on  board,  or  at  sometime  before,  the  de- 
fenders, by  themselves,  or  others  acting  in 
their  name  and  by  their  authority,  did  un- 
dertake to  the  shipper  or  shippers  of  the  said 
flax-seed,  that  the  said  vessel  should  set  sail 
from  the  said  port  of  London,  with  the  said 
flax-seed  on  board,  on  or  before  the  29th  day 
of  April  1814  ?  And, 
**  Whether,  as  the  said  vessel  did  not  sail  on 
the  voyage  aforesaid,  on  the  day  last  afore- 
said, the  pursuer  has  thereby  suffered  loss, 
and  damage,  by  losing  the  opportunity  of  dis- 
posing of  the  aforesaid  flax-seed  to  the  best 
advantage ;  for  which  loss  and  damage  the 
defenders  are  liable  ?" 
'<  The  damages  are  laid  at  L.  500/' 


By  lodj^ing  an 
affidavit  that  a 
witness  who 
cannot  attend  is 
a  material  wit- 
ness,  the  .fury 
may  be  dismis- 
sed by  the  par- 
ties consenting 
to  withdraw  a 
Juryman. 


Afle^  the  Jury  were  sworn,  a  certificate  that 
a  witness  could  not  attend  was  produced. 

Jeffirey  for  the  pursuer.— The  Jury  are  char- 
ged with  the  case,  and. can  only  be  relieved  by> 
a  verdict. 

Lord  Chief  Commissioner.-— The  Jury 
may  be  discharged  by  the  parties  consenting'  to' 
withdraw  a  Juryman ;  but  there  must  be  an  af- 
fidavit that  this  is  a  material  witness,  and  the 
costs  must  be  paid*.     Agents  should  inquire 

10 


• 
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after  their  witnesses,  and  give  notice  to  prevent  Paul 

the  Jury  having  the  trouble  to  attend.  OldShifpimg 

Clerkj  for  the  defenders. — He  was  taken      ^^^ 
ill  this  inorning.    The  party  will  go  on  without 
him. 


Bvidence  in  this  case  had  been  taken  on 


When  two 


commission  in  London  ;  and  one  of  the  conn-  corombwoM 

are  grantedyUie 

sel  stated,  that  the  evidence  for  the  defenders  examination  by 
could  not  be  considered  as  cross  to  that  of  the  to  be  c^sidered 
i^ursuer,  to  which  the  opposite  counsel  assent^   j^J^or^"© 

i  ed*  thatfor^pur- 

I  Lord   CpiEF   Commissioner. — ^When  a 

commission  is  granted  to  each  of  the  parties, 
^xydi  the  ^same  witness  is  examined  by  both,  the 
examination  by  the  defender  is  to  be  consider- 
ed as  his  evidence,  and  not  as  cross  to  that  of 
the  pursuer,  and  must  be  read  separately  to  the 
Jury. 

Hewitson  in  his  deposition  stated,  that  he  or 
his  partner  sent  to  inquire  the  time  of  sail<» 
ing.    ' 

LoBD  Chief  C6MMissi0N£R.-^This  is  only  ' 
evidence  that  he  sent  his .  servant^  but  not  of 
the  inquiry  made,  or  the  answer  returned.    Be- 
fore reading  the  rest  of  this  deposition,  the 
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V. 
OiASHIPFINO 

Co. 


Objections  to 
the  coinpctcn* 
cjof^  Witness 
exaiiiibed  on 
eommlssioQ 
are  open  for 
discussion 
when  his  e^- 
dencfe  is  pfro* 
dneed. 


bill  of  lading  ought  to  be  read  to  make  the 
other  evidence  relevant. 

Jeffrey. — I  only  wish  to  establish,  that  he 
sent,  and  acted  in  consequence  of  the  answist 
returned. 

The  bill  of  lading  was  then  read. 

Clerk  stated,  That  if  he  had  known  in  time, 
there  was  a  material  objection  to  this  witness : 
he  is  brothet*-in-law  to  the  piirsuei'i  atid,  there- 
fore, incdmpetent. 

Jeffrey  denied  that  he  was,  and  Mr  Clerk 
did  not  insist  in  his  objection. 

Lord  Chief  Commissionerj^^AU  objec- 
ticfns  to  the  competency  of  a  witness  examined 
before  a  commissioner  remain  entire;  the  ii^ 
terrogatories  atre  piit  under  the  reiervaition  criP 
dil  coinpetent  oligections.  * 


Jeffrey^  for  the  pursuer. — Sunday  and  Thral* 
day  £ure  regular  days  of  sailing,  and  the  flax- 
seed'was  bought  on  l3be  faith  of vthe JLdrd  Mel- 
ville sailing  on  Thursday  the  28th  April.  Thi 
defenders  concealed  the  fact  that  she  was  un^ 
der ,  dfetintioa*  They  sidistithted  andther  Ves- 
sel in  her  plaee,  but  did  not  pdt  thb  seed  iht9 


*  See  infra^  Downie  v.  Burgan,  24th  Feb.  1817. 
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it.     Had  it  arrived  by  this  veisel,  it  miglit        ^aul 

have  sold  for  L.  5  per  barrel,  but  the  Lord  Old»h'ippik<5 

JMWtjlle  rmt  ^ving  till  the  lath  May,  L.  2     ^^^^ 

was  the  highest  price  which  ocmld  be  otkained, 

being  a  loss  of  L.  S70 ;  die  mnlumng  sum  is 

daimed  as  a  cmnpeasation  for  trouble  and  nouu 

tion. 

Clerks  for  the  defenden-^There  is  no  evi- 
dence of  either  ctdpabk  negUgence,  m  st^stsm^ 
tial  breach  qf  amtnxct.  The  viessels  do  aqt 
aail  (Ml  the  days  specified,  if  any  thing  renders 
it  inconvenient.  The  conpaiiy  did  not  en- 
gage that  the  diip  should  sail  on  the  38th 
4fril,  and  the  nature  of  the  cargo  wius  not  ek- 
]^ained  to  them. 

Lord  Chibf  Commissioneb.^— The  first 
issue  is  not  diluted.  The  days  of  saiKng  I  do 
not  think  absolutely  fixed ;  there  is  therefore 
no  damage  due  on  account  of  the  vessel  not 
sailing  on  the  first  Thursday  after  the  37th. 
The  question  then  is,  if  there  is  fraud  or  cul« 
pable  negligence  which  will  subject  the  com- 
pany for  the  loss  ?  I  do  not  think  either  proved. 
You  must  suppose  that  Lawrie,  the  defender's 
agent  in  London^  on  the  25th  expected  the 
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pAut        duties  to  be  paid,  and  the  ship  to  be  ready  to 

Old  Shipping    sail  on  the  28th.         . 

.  Concealment  of  truth  is  as  good .  a  ground 
of  action,  as  assertion  of  falsehood ;  and  in  this 
case,  though  there  is  no  proof  of  falsehood,  there 
is  something  of  concealment,  and  this  is  one  of 
the  most  proper  subjects  for  the  determination 
of  a  Jury.  If  you  think  he  ought  to  have  in- 
formed Hewitson  of  the  detention,  or  that  he 
had  reason  to  believe  the  duties  would  not  be 
paid  before  the  @8th,  you  will  find  damages. 
There  is  no  .evidence  that  Lawrie  was  inform- 
.ed  of  the  nature  of  the  cargo ;  and  this  con- 
cealment must  be  kept  in  view  in  consideiring 
that  on  the  other  side.  The  .proposed  change 
from  one  vessel  to  another  would  have  been 
hazardous  ;  for  if  Haig  had  paid  the  duties  on 
the  ^8th,  the  Queen  Charlotte  would  not  have 
been  the  first  vessel. 

Verdict  fpr  the  pursuer,  damages  L.  100. 

G.  */.  Bell  and  Jeffrey,  for  the  Pursuer. 
-  . .  Cferk  and  Cuninghame^  for  tbe  Dafendezs. 

(AgeDte>  froiie  and  Ifnlack^yf*  0.  an^  TvfejS^  and  W€Uhyyi^fi,y 
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PEBSENT^ 
LOmDt  GHISr  COM MI88IONXE  AKB  VITMILLT. 


Patterson's  Trustees  v.  Johnston  and  itie. 

Husband.  v21^ 

This  was  an   action  of  declarator  of  Uege  Found  A^» 

^       penon  died  of 
pOUStte^  a  diaeaw  dif- 

ficrent  froni 
that  of  which 

Defence Deathbed.  ^HZ^tf**^ 

the  time  of  ez« 
ccuting  a  trott* 

ISSUES.  ^^^ 

^'ist.  Whether,  on  the  11th  May  1815,  the 
**  date  of  the  trust-disposition  executed  by  th^ 
**  said  deceased  Ralph  Patterson  in  favour  of 
*^  the  pursuers  as  his  trustees,  the  said  Ralph 
^*  Patterson  had  contracted  the  disease  of  which 
"  he  afterwards  died  ? 

"  2rf,  Whether,  on  the  26th  May  1815,  or 
"  any  other  day  subsequent  to  the  date  of  the 
'*  said  trust-disposition,  the  said  Ralph  Patter- 
"  son  went  to  the  market  of  the  town  of  Ber- 
**  wick,  or  returned  from  the  same  unsup- 
"  ported  ?" 

It  appeared  in  evidence,  that  this  gentleman, 
1^  in  the  month  of  April  and  beginning  of  May> 
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Patterson's 

TrUST£ES 


V. 


Johnston  & 
Husband. 


was  attacked  with  symptoms  indicating  an  af* 
fection  of  the  prosta^te  gland*     These  symp- 
toms abated,  and  towanda  the  end  of  May  and 
beginning  of  June  he  wfts  so  much  better  as  to 
be  able  to  walk  in  his  garden,  and  to  go  to  se- 
veral houses  in  Berwick.     In  the  beginning  of 
June  his  health  was  so  much  improved,  that 
most  of  his  medical  friends  ceased  attendii^ 
him.     In  the  forenoon  of  the  11th  of  that 
month,  he  paid  several  visits  in  the  town  of 
Berwick,  and  drank  wine,  (which  usually  dis- 
agreed  with  him,)  and  ate  biscuit  or  cake.     In 
the  afternoon  he  paid  one  or  two  more  visits, 
and  supped  with  a  friend,  where  he  ate  fried 
eggs,  and  drank  a  little  brandy  .and  water. 
The  day  following  he  had  a  violent  attack  of 
bilious  vomiting,  which  he  said  had  thrown 
him  back  eight  days,  and  he  died  on  the  31^ 
of  that  month. 

During  his  first  illness,  he  was  attended  by 
Dr  Robertson  and  Messrs  Gilchrist,  Steven- 
son, and  Pattison.  The  last  of  these  gentle- 
men bad  not  practised  medicine  for  some  tinie» 
and  did  not  see  him  during  his  second  illnes8>; 
he  and  Dr  Robertson  thought  his  illness  an  af^ 
fection  of  the  prostate  gland,  which  they  (as 
well  as  Dr  Gregory)  consider  a  growing  and  in- 
curable disease,  at  least  in  an  old  man*    Gil- 
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chnsk  and  Steismson  thcmght  him  <m  tlie  8t)i  Pattbrson's 

dj  Trusts^ 

^  Juae  80  mudhi  Dfcovesed  from  the  4i?8t  illnete,  v. 

that  t}ie  ooe  expected  he  might  recover  his    ^uvs^nJ" 
fonner  strength,  uid  die  otiier  thcmght  he 
anight  lite  filr  years ;  they  conmdeted  the  did- 
ease  of  whieh  he  died  quite  different  from  his 
£Bamei*  iUness ;  and  S^  Gr^ery,  to  whom  the 
case  was  minutely  stated,  from  the  evidence  of 
the  other  witnesses*  was  of  the  same  opinion.  Dr 
Robertson,  on  the  odier  hand,  dxA  not  conceive 
dEiat  a  few  eggs  and  glasses  of  wme  could,  even 
ina  very  indifferent  state  of  health,  produce 
death 'J  at  the  same  time,  he  i^racurred  ^ith 
the  two  other  medical  ^entkmen  in  stating, 
that  Dr  Fattetson  had  nQ  sickness  and  vomit- 
ing dmang.liiB  first  ittne^  i  Sod  that,  during 
the  second,  none  of  the  symptoms  of  the  first 
]»humed,  except  a  diquisition  to  make  water 
Qiore  fnequently  tl|a&  is  natiirU,  which  last 
fiiet  was  noi  mentioned  by  the  bvo  slirgeons. 

With  regard  tp  being  at  mat^ket,  it  was 
proved  that,  on  the  26th  May,  Dr  Patterson 
went,  between  eleven  and  twelve  o'clock,  to 
the  shop  to£  If.  Ross,  at  the  foot  of  Hydehill^ 
one  of  the  mos(  public  Mreets  in  Berwick ; 
diat  it  WHS  the  d^y  of  the  annual  fair ;  that 
there  were  a  number  of  strangers  in  the  shop ; 
that  meat  was  hung  out  at  the  door  as  on  a 
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matket-^y ;  and  tbat  the  com  market  is  hdd 
at  the  top  of  the  street,  (between  tweke  or 
oae  and  three  o'dook,)  but  that,  owing  to  the 
steepness  of  this  street,  it  is  not  easj,  from  tht 
corn  market,  to  see  a  person  at  the  foot  of  kt. 
It  was  also  proved  that  this  street  is  not  in* 
cluded  in  the  perambidation  by  the  magistrates 
on  the  &ir  day* 

Dr  Patterson  was  in  the  habit  of  wa&ing 
with  his  hands  behind  his  back  ;  but,  on  this 
occasion,  he  went  arm  in  arm  with  Major  Fos- 
ter, to  and  fr(»n  the  middle  of  the  street  oppc^- 
sit^  Ross's  door.  After  returning  home,  he 
immediately  went  out  alone. 

A  question  being  asked  as  to  the  Doctoif^ 
age,  and  his  own  opinion  of  his  con^plaint. 


JjovD  Chief  Commission£r,«~11i]s  hear^ 
^^,J^7by  ^y  evidence  of  what  the  party  said  of  his  age 
bu  own  ac-       is  incompetent*   '  If  his  age  is  of  any  conse- 
quence, it  must  be  regularly  proved. 


It  18  tncompe- 
koprov< 
m's  age 
wn  ac' 

count  of  it. 


£nk.  III.  8. 
i  95  and  96. 


Cockburfif  for  the  ddif^nden—- There  is  no 
occasion  to  go  into,  the  bjstory  of  the  hiw  of 
deathbed ;  it  is  fixed  that  going  to  kirk  or 
market  is  the  only  proof  of  reconvalescence. 
The  Court  have  e:^plained  what  is  a  market. 

Did  h^  die  of  the  same  disease  ?    Dr  Fat- 
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terson,  a  man  on  the  extreme  verge!  of  life,  has  PATmsoii^s 
«i  attack  of  an  incurable  disease ;  he  after-  v. 

wards  has  an  attack  of  bilious  yomiting,  which    "^^g'l^^^lJljf 
is  incident  to  a  man  in  perfect  health,  and  dies      >'^\^ 
within  six  weeks  of  his  first  attack.     Can  you 
suppose  that  he  died  from  drinking  a  few 
glasses  oi  wine,  and  not  from  his  growing  and 
incurable  disease  ? 

A  shop  is  not  a  market,  neither  is  merely 
buying  and  selling  going  to  market ;  the  act  of 
'aederunt  expressly  says  so.   Were  the  whole  of  ^^^'  Sed. 

*  Feb,  29,  169S. 

Berwick,  on  the  day  of  the  fair,  a  market, 
Dr  Patterson  had  only  to  step  out  of  his  house, 
and  he  was  in  the  market*  Hydehill  is  not 
the  market.  "  The  History  of  Berwick  **  says 
that,  40  years  ago,  they  applied  to  have  the 
market  extended  to  Hydehill.  He  was  nei- 
ther in  the  place,  nor  at  the  hour  of  the  corn- 
market.     Besides,  he  was  supported. 

Cuninghamejin  opening  the  case,  Mid  Jeffrey, 
in  reply,  contended, — Going  to  kirk  and  mar- 
ket is  not  the  only  proof  of  reconvalescence. 

The  question  as  to  the  disease  is  properly 
'me  of  medicine,  and  the  medical  opinions  must 
decide  it.  Dr  Robertson  had  formed  a  theory 
as  to  Dr  Patterson's  first  complaint ;  but  wliat 
would  he  have  said  if  he  had  seen  him  for  the 
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"^SwTp.^  %  loping  MM  liy  the.  Cftke  wjd  wipp.  Therp 
^fl^vcs^  wai?  a  great  di^yeisee  proved  la  tb^  fiywpWil* 
q{  tljp  t>vo  coTppl^intS* 
Earl  of  Rose.  If  we  provp  that  he  WP  At  saarket,  the  prp- 
&;:?faT  SWptipa  is.  in  fftvpflr  (rf  the  «.  and  tb^ 
dies  M.  and  D.   j^ugt  prove  the  support.     It  is  ftOt  xiGG^mxw 

Thomson,  24th  *  i  i  i      .        i  ./•  i 

Nov.  1736.  M.  ^h^t  he  should  pe  i|i  l^gp  n)a]:li:et)  if  bp  i^  ex- 
i^frd  V.  Kirk-  pqpfijl  in  thp  iparl^et-i^lsce  to  thp  Qbperyalidn  of 
^^*  ^M^'5^  indifferent  persons.  HydehiU  ia  a  markpt*  Tkfi 
%u.  M.  3315.     ^t  <if  sedpriint  is  oQly  intended  to  guard  9g^it 

gqii^g  tq  a  private  sjiftp  at  upsefrswabje  bcHirii. 
ActSed.  "^a?  he  supported  ?    The  act  X696  n|afcp9.it 

fese^c!  if  ^^*  •  ¥*fi^ci^^t  l^^at  the  perspn  lives  60  days,  tboiigb 

,}^  4i^  of  the  s^me  disease.  Was  his  goiqg  tp 
pa^rl^t  a  ^<  strajqing  pf  nat^re»''  and  before 
splect  lyitnesfps  ({  Hp  had  nq  idfl^  pf  rendw* 
ing  his  settlement  y4id*  He  Yfent  on  a  9ub«[^ 
quent  occasion,  alone,  six  times  as  far  as  the 
market. 

The  Lord  Chief  Cqmmissionee,  after  d^e- 
tailing  the  medical  evidence,  obsprvedir-The 
jury  will  attend  particularly  to  Dr  Gregory's 
evidence.  Uppn  a  very  particular  and  cprr^t 
statement  of  the  evidence  given  by  the  othpr 
medical  mep,  Dr  Qregpry  haa  beep  asked 

11 
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whether  hfe  ebni^dered  tKe  death  td  aris^froni   Pattees^ih'* 

the  irr^lanty,  6t  from  the  pt-evious  disorder,  v.- 

atfd  hfe  ha^  given  it  decidedly  as  his  opinion,    "^Hv^^l^i* 

that  the  death  att^e  from  the  irregularity,  and 

not  from  the  previous  disorder.    This  coincides 

with  the  opinion  of  two  Of  thd  witnesses,  and 

it  is  foi*'  jdii  to  consider  whether  there  be  any 

te§tini<kiy  to  dflfect  that  evidence.   If  not,  then 

the  kw  of  deathbed  doed  ncit  apply,  as  it  is 

neeei^saiy,  M  bring  the  case  within  that  law^ 

that  the  person  should  die  of  the  disease  of 

which  he  was  ill  at  the  time  he  executed  the 

deed  ;  but  if  he  died  of  another  disease,  though 

within  the  time,  it  has  no  effect  on  the  deed. 

If  this  be  your  opinion,  it  is  unnecessary  to  go 

fartlier ;  biit  if  you  thiiik  he  died  of  the  first 

disease,  it  will  be  necessary  t6  consider  the 

Second  issiie,  whether,  after  executing  the  deed, 

he  went;  to  the  market  and  returned  from  it 

unsupported? 

Upon  that  issue,  if  it  becomes  necessary  to 
consider  if,  you  may  find  the  facts'  specially,  so 
as  to  enable  the  Court  of  Session  to  decide 

» 

whether  the  shop  to  which  he  went  was  within 
a  market  in  the  legal  acceptation  of  a  market ; 
or,  I  may  direct  you  to  find,  that  he  did  not  go 
to  a  market ;  for  the  purpose  of  having  that 
question  decided  upon  a  motion  for  a  new  trial* 
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Patterson's   But  it  18  uniieeessaiy  to  settle  this  till  your 

V.  Opinion  is  known  on  the  other  questitm. 

HusIaih)^        As  to  the  question  of  support,  it  does  not  ap- 
pear from  the  evidence  that  he  was  supported. ; 


The  Jury  "  Find  a  verdict  for  the  pursuers, 
'<  in  respect  the  said  deceased  Ralph  Patterson 
^^  did  not  die  of  the  disease  which  he  had  con- 
**  tracted  previous  to  the  Uth  May  1815,  the 
<<  date  of  the  trust-disposition  execut^by  him. 

Jeffrey  and  Cuninghame,  for  the  Pursuers. 
Cockbuim  and  Forsyth,  for  the  Defenders. 

(Agents,  Renton  and  Grants  w.  s.  and  WUHam  Smithy  s.'8.  c.^ 


>• 


The  defenders  moved  for  a  new  trial,  IsL 
On  the  ground  that  the  medical  evidence  had 
not  been  correctly  stated  to  Dr  Gregory ;  2d, 
On  the  ground  o{  res  noviter  pmiens  ad  noti^ 
tiam.  The  first  was  afterwards  abandoned  by 
the  counsel  for  the  defenders.  On  the  second 
they  were  appointed  to  give  in  a  condescend- 
ence,  stating  the  new  evidence,  and  the  wit- 
nesses of  whom  they  had  recently  obtained 
knowledge,  and  coi^ld  not  have  known  before. 

The  First  Division  of  the  Court  of  Session 
were  unanimous  in  refusing  the  new  trial.  The 
l^ord  President  observed,  Practitioners  must 
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bring  forward  their  caaes  well  and  thorouffhly  Pattersoh's 

Trustees 

prepared,  but  not  overloaded.  The  Jury  Court 
is  an  experiment,  and  it  will  shake  the  confi- 
dence of  the  country  in  the  verdicts  of  Juries, 
if  we  grant  new  trials  as  easily  as  we  receive  re- 
daiming  petitions.  It  will  aim  double  the  ex- 
pence,  as  in  any  case  of  mismanagement  like 
the  present,  a  new  trial  could  only  he  granted 
on  payment  of  the  expence  of  the  former  trial. 
Th^  rule  as  to  the  expences  may  be  diffeTea%  if 
it  13  granted  on  the  ground  of  misdirection. 


PRESEKT^ 
THX  THREE  LORDS  COMMISSIONERS. 


Landles  v.  Gray. 
Thcs  was  an  action  of  damages  for  slander. 

«  ■ 

Defence. — The  accusation  is  &Ise. 

The  pursuer  is  a  fish-curer  in  Perth,  and 
lents  considerable  fishings  in  different  rivers  in 
Scotland.  M  he  did  not  reside  in  Perth,  it 
was  necessary  to  employ  some  one  to  manage 
his  business  there,  and  he  accordingly  entered 
into  partnership  with  Mr  Froudfoot,  who  was 


1816. 
July  is. 

A  person  cinik|^ 
the  same  defa- 
matory expres- 
sion to  two  in* 
divkiualsat  dif- 
ferent times, 
one  witness 
swearing  to 
each  time  it 
tufficient. 
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L4IIOLES  to  hsLve  one-e^hth  sharft  of  the.bnmiess  apd  a 

Gray.  snudl  salary.    The  natui^  of  the  case  will  ap* 

''^^^"'^  pear  from  the  following 


ISSUES. 


1 . 


u 


it 


*'  Whether  the  defender  did^  in  the  month 
of  January  1815^  or  since  that  time,  in  ooil^ 
'^  vensaticii  with  Thomas  ProudfMt,  the  fW* 
'.'  suer^s  piriner  ih  ^ade^  mx  the  Nort^.Iil^b 
"  df  Fe^,  dr.  other  pldtc^s,  ei^ress  his  l^gfei 
'<  that  Mr  Proudfoot  had  any  cdnc^rn  wkh 
the  pursuer,  as  he,  the  pursuer,  would  cheat 
those  connected  with  him,  in  accounting  for 
the  prices  of  the  fish  belonging  to  the  con- 
**  cem  at  the  London  market  ? 

*^  Whether,  at  or  about  the  time  and  places 
*^  foresaid,  the  defender  used  the  same  lan- 
guage, or  language  of  nearly  the  same  import, 
to  David  Bbms,  tadcsman  of  fishings  in  the 
"  river  Tay  ?     By  all  which  the  character  of 
"  the  Wsuer  has  been  greatly  injured." 
"  Damages  are  laid  at  L.SOO  Sterling." 

When  the  first  witniess  was  odled,  it  was  ob- 
jected that  he  had. acted  ass  agent. 

Lord  Chief  CoMMissiONER.--^all  the  wit*^ 
ness  to  ascertain  the  fact,  and  then  you  may 
take  your  objection. 
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Froudfoot  swore  to  the  slander  stated  in  the      Landlss 
first  issue.     Burns  to  that  in  the  second.  g&at. 

Jeffrey  opened  the  case  for  the  pursuer. 

Murray y  for  the  defender,  contended,  That 
the  facts  stated  by  the  witnesses  were  not  true, 
and  were  not  proved.   By  the  law  of  Scotland,    Stair,  iv.  4s, 
two  witnesses  are  necessary  to  prove  a  fact.   Hume,  i v.  251. 
Where  there  is  one  witness  only  to  each  of  two 
facts,  there  must  be  circumstances  connecting 
theiii.     In  this  case  there  are  no  such  connect- 
ing circumstances.     No  malice  or   probable 
cause  for  the  slander  is  proved ;  and  in  Eng- 
land, (from  whence  Lord  Stair  says  we  borrow-   Stair,  1. 9i  4* 
ed  our  law  of  slander,)  proof  of  malice  is  indis- 
pensable. 

Lord  Chief  Commissioner. — The  defend- 
er having  brought  no  evidence,  the  facts  stated 
by  his  counsel  must  be  thrown  out  of  view.  We 
are  all  of  opinion  that  the  two  witnesses,  though 
swearing  to  different  facts,  are  sui&cient,  in  law^ 
to  prove  the  slander.  It  is  for  the  Jury  to  de- 
termine whether  the  testimony  of  the  witnesses 
is  sufficient  to  satisfy  their  consciences*  No- 
thing has  been  stated  to  discredit  the  witnesses, 
and  there  is  nothing  either  in  law  or  fact  to 
make  us  doubt  that  the  slander  is  proved. 


&ft  OAtteS  ^Hm}  IH  July  1»> 

Liirtfi%i  We  ^i«  dsd  of  dt)ltii<m  tkM;'the  duider  in 

~  this  case  is  a<%km&bte« 

No  special  damages  have  been  proved,  and 
vindi<!itiVe  damages  ought  not  to  be  given  m 
any  case. 

Verdict  'for  the  pursuer,  dfifttt^^s  L.50. 

Jtjffeytnd  Fullatton,  far  the  PUirstler. 

J,  A,  Murray  and  D.  Dickson,  for  the  Defender. 

(Agents,  Johfi  Orr  and  Eobert  Stewaii.) 


pAesent, 

lOftXls  CtolEF  COteMIS^IONKB  AND  6ILLIIE8. 


1816.  Rose  t;.  Gollak^ 

July  19. 


L.900  assessed    Tflis  ivifcs  ati  uctioti  6(  d^eoBges  fot'^breaoh  of 

as  damages  for  .        ^^ 

breach  of  pro-    promiSe  ot  itiamage. 


nise  of  mar- 


Hocg«.Oow,       I>ETeNC£« — Till  lately  this  tves  not  eoilsi- 
isw.*  *^         dered  actionable.     It  is  no  ground  of  action 

Bmong  persons  iti  the  lov^rer  ranks.  This  was 
an  attempt  to  inveigle  the.  defender  to  mhYjy 
the  pursuer.  She  wa^  engaged  to  marry  ano- 
ther at  the  time  of  her  correspondence  with 
the  defender. 
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S>arm«ges  ^v^e  ibmid  due  by  ihe  Ledi  Ordi-        ^ose 
msjy  imd  k  was  s^it  to  the  Jury  to  ascert^      Oollah. 
4^  awount  4m  the  foUowing 

ISSUE. 

"  Whether,  in  consequence  of  the  breach  of 
|)FOiiiise  of  marriage  ^made  by  the  defeaider  to 
the  {mrsueac,  the  .pursiter  fsuatamed  ^anntges, 
^^  and  to  what  sum  of  damages  the  pursuer  is 
*'  entitled,  im  acopunt  of  the  defender's  said 
ff  bi<eadh  of  promise  of  marriage  ?** 

The  imrsner  wasdanghfter  of  tbe  tenant  of  a 
small  farm  in  the  county  of  Invemess,  and  the 
defender,  who  was  a  relation,  was  at  one  time 
ills  ;oow-b^.  Mrs  GoUaA^  the  widow  of  his 
unde,  having  intimated  h^r  inteBtioa  ito  make 
him  her  heir,  put  !bim  to  school,  and  afWwavds 
to  the  academy  at  Jbversess*  She  died  in 
1812,  4eavKQg  pxiperty  to  the  amount  of  about 
L.17iOOO,  JkHirdeiied)  however,  with  anmiities 
to  ^e  es^tent  of  L.S^O  per  annum.  She  di- 
rected  ber  trustees  to  imrchase  an  estate,  to  be 
entailed  on  the^lenfl^r,  and  a  certain  ^series  of 
|»&irs,  and  tiH  thia  -was  done,  ^  was  to  receive 

• 

L.cK)0  (per  annum. 

JiBL  Jiufy  9bStL5^  -a  oorrespcoidelice  eommenoed 
'between  ^the  fnrtiies,  in  lire  course  i£  which 
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July  19, 


Rose 

GOLLAN. 


proposals  of  marriage  were  made  and  accepted. 
It  was  not  denied  that  this  engagement  was 
afterwards  broken.  An  offer  had  been  made 
of  L.  300,  with  the  view  of  preventing  the  ac- 


tion. 


It  is  irregufar 
to  ask  a  wit- 
ness the  a- 
mount  of  lega- 
cies contained 
in  a  deed  of 
settlement. 


In  the  course  of  the  examination  of  the  pur- 
suer's witnesses,  the  Lord  Chief  Commis- 
sioner said,  That  proving  the  contents  of  a 
deed  by  parol,  whether  on  cross-examination 
or  in  chief,  was  not  admissible ;  and,  therefore, 
to  ask  a  witness  the  amount  of  the  late  Mrs 
Gollan*s  property,  or  the  annuities  afiecting  it, 
could  not  be  allowed. 


Letters^  though 
in  process, 
stated  in  the 
condescend- 
ence, and  men- 
tioned in  nar- 
rative by  the 
opening  coun- 
sel for  the  pur- 
suer, roust  be 
produced  by  the 
defender^  if  he 
means  to  found 
on  them  as 
evidence. 


Granty  for  the  defender,  insisted.  Two  let- 
ters from  the  pursuer  ought  to  be  read,  as  part 
of  her  evidence,  and  I  shall  in  that  case  not 
lead  evidence.  The  letters  are  in  process; 
they  were  founded  on  by  the  opening  counsel 
for  the  pursuer ;  they  are  admitted  on  the  re- 
cord of  the  Court  of  Session,  in  a  condescend- 
ence for  the  pursuer,  and  I  am  entitled  to  have 
the  record  read  before  I  speak. 

Jeffrey y  for  the  pursuer. — These  letters  were 
not  stated  as  evidence  to  the  Jury.  They  are  in 
the  same  situation  as  the  facts  of  the  earlyhistory 
of  the  defender,  which,  though  stated  in  narra^s 
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live,  it  was  not  thought  necessaiy  to  prove.  The        Rose 
letters  were  admitted  to  save  the  trouble  of  pro-      Gollan. 
ving  the  hand-writing  ;  but  we  do  not,  on  that . 
account,  produce  them  as  evidence.     It  is  not 
competent  to  bring  forward  here  admissions 
made  in  the  Court  of  Session,  with  the  view  of 
raising  an   hypothetical  argument.     When  a 
proof  is  allowed,  I  am  entitled  to  withdraw  any 
admission  made ;   and  the  paper  containing 
the  alleged  admission  is,  by  an  interlocutor  of 
Lord  Alloway,  allowed  to  .be  withdrawn.     If 
they  insist  on  the  record  being  read,  this  is  ad- 
ducing evidence,  and  will  entitle  me  to  reply. 

Lord  Chief  Commissioner. — Being  in  pro- 
cess does  not  render  the  letters  evidence.  The  ^ 
hand-writing  must  be  admitted  or  proved. 
In  a  proof  on  commission  from  the  Court  of 
Session,  the  examination  goes  on  from  day  to 
day,  and  there  is  an  opportunity  of  cutting 
down  the  letter,  if  it  be  a  forgery,  but  here  the 
diet  is  peremptory.  The  form  of  proceeding  is 
this, — ^the  counsel  for  the  pursuer  opens  his  case, 
so  as  to  make  his  evidence  intelligible ;  if  he 
states  any  fact,  he  may  be  asked  if  he  means  to 
prove  it ;  and  when  his  attention  is  thus  called 
to  it,  he  must  not  found  on  it  unless  he  will 
undertake  to  prove  it ;  but,  if  not  called  on  in 
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R<'sK  this  xnaBAer,  it  would  be  dramng  the  rale  too 
OoLLAM .  tight  to  say  that  he  h^  bound  to  pvove  it,  to  the 
eSeet  of  depsvfing  him  of  the  light  of  reply. 
Had  his  atteBtion  beea  called  to  the  neeessi^ 
of  proving  the  fact,  his  opening  speech  mig^ 
have  been  very  diftrent. 

This  Comft  is  established  to  try  Issues  i» 
fact,  and  the  procedure  cannot  be  pure  unless 
the  rules  of  Jury  trial,  are  strictly  observed. 
It  isr  the  £siet  which  is  here  to  be  tried,  Bxtd  the 
record  of  the  other  Court,  which  is  here  in 
some  respects  accidentally,  cannot  be  held  m 
evidence  til)  it  is  produced  to  the  Jury* 

We  must  proceed  here  either  by  proof  or  so- 
lemn admission  of  the  laets.  If  the  defender 
can  make  the  record  evidence,  it  may  be  read 

as  evidence  for  him. 

Grant  requested  his  Lordship  to  take  a  note 
of  this  decision,  and  afterwards  produced  the 
letters  and  examined  witnesses. 

Lord  Chief  Commissioner.-— It  is  esta- 
blished law,  that  breach  of  a  promise  of  thi« 
nature  subjects  a  party  in  damages,  and  the 
only  question  is  the  amount.  This  is  a  deK* 
cate  question,  and  the  whole  circumstances 
must  be  taken  into  view,  and  a  sound  discretion 
exercised.     Money  is  the  only  compensation 
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v» 


9P^  injury.  In  t^i»  ciw,  there  is  spwe  w^itr^..  OofclAHf 
ri^  of  evidepce  as  to  tl^e  sts^tioj^  of  this  pur- 
ser J  but*  in  the  lower  r^p^gi^  wdpubt^dlyji^ 
the  feelings  m^  be  as  grievously  >i(ounded  as 
in  the  higher.  It  is  impossible,  hpw^veri,  to 
keep  out  of  view  the  situation  in  which  this 
lady  stoo4  at  the  time  ^he  commenced  h^r  9or- 
respondence  with  the  defender,  A  person 
seeking  damages  ou^t  to  come  into  Court  with 
clean  hands ;  and  it  is  clear  from  one  of  her 
£rst  letters,  that,  at  the  time  she  wrote  it,  she 
committed  the  offence  of  which  she  now  ac- 
cttsesthe  defender.  Another  circumstance,  in 
considering  the  wound  given  to  her  feelings, 
and  which  ought  to  diminish  the  damages,  is 
the  short  time  within  which  she  applies  for  legal 
redress.  The  interval  between  the  date  of  the 
letter  breaking  <^  the  match  and  the  signature 
of  the  summons  is  short.  The  letter  is  cer- 
tainly very  coarse,  unfeeling,  and  improper  j 
but,  if  allowance  is  made  for  the  preparatory 
inquiry  necessary  before  bringing  the  action 
into  Court,  it  shews  how  soon  she  had  moved 
in  this  business. 

It  is  impossible  to  take  any  one  q^s^  as  4 
rulfi  in  another,  each  depending  on  its  special 
circumstances.  The  offer  made  for  the  pur- 
pose of  preventing  the  actipn  jmust  b,e  thrQWi? 
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wholly  out  of  view,  and  neither  that  sum  nor 
the  jointure  she  might  have  had,  can  afford  you 
any  criterion  in  judging  of  the  amount  of  da- 
mages. I  do  not  think  the  damages  should  be 
great ;  at  the  same  time,  they  ought  not  to  be 
merely  nominal* 

Verdict  for  the  pursuer,  damages  L.900.  * 

Jeffrey  and  Cockbum,  for  the. Pursuer/; 

Grant  and  P.  RoberUon,  for  the  Defend^. 

(Agents,  DonM  M^'Intfiah^  w.  s.  ^d  James  Robertson  and  Sofh  w, ».) 


PRESENT, 
tHE  THREE  LORDS  COMMISSIONERS- 


1816.  James  Earl  of  Fife  v.  The  Trustees  of  the 

Octj9,jo^3i.  ^^  j^^^g  jg^j^  ^f  jPjpj,  ^^  Others. 

Reduction  of  a  trust-deed  and  deed  of  entail 
subscribed  by  the  late  Earl  of  Fife. 


29th  Nov«m*  1*  On  an  application  in  the  Court  of  Session  for  expences, 

hpr  1816.  Grant,  for  the  defender.— The  expences  }n  the  Jury  Court 

necessarily  follow  the  verdict  for  the  party.  But,  if  your  Lord- 
ship  is  of  opinion  that  sufficient  compensation  has  heen  awarded, 
there  is  nothing  to  take  away  the  power  (formerly  possessed)  of 
regulating  the  question  of  expences  in  this  Court. 

Lord  Allow  at. — I  know  no  case  in  which  damages  haye 
been  awarded^  where  expiences  have  not  followed  of  course. 
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The  grounds  of  reduction  were,  That  the  ^^^^  ^^  p»^« 
granter  laboured  under  a  defect  of  sight,  which  Trustes*  op 
rendered  him  incapable  of  executing  such  deeds, 
except  by  the  subscription  of  notaries;  and 
that  one  of  the  instrumentary  witnesses  was 
not  present  when  his  Lordship  subscribed  the 
deeds,  nor  did  he  acknowledge  his  subscription 
to  that  witness. 

DsFENCE.— The  pursuer  has  no  title  to  in* 
sist  in  the  action,  as  his  right  is  cut  off  by  a 
prior  deed.  If  he  had  a  title  to  insist,  the 
deeds  are  not  liable  to  challenge  on  any  ground 
whatever. 

In  the  Court  of  Session,  Lord  Htmilly  sus- 
tained the  pursuer's  title;  and  on  the  l6th  Jsr 
nuary  1816  the  Court,  on  advising  a  petition 
and  answers,  adhered.  After  a  condescendence 
and  answers  had  been  given  in,  revised,  and 
amended,  the  Court  approved  of  the  following 

ISSUES. 

"  1.  Whether,  at  the  date  of  the  deeds  un- 
**  der  reduction,  viz.  on  the  7th  of  October 
"  1808,  James  Earl  of  Fife  deceased,  was  total- 
ly blind,  or  was  so  blind  as  to  be  scarcely  able 
to  distinguish  between  light  and  darkness? 
*^  And,  Whether  the  said  Earl  was  at  that  time 


it 


TI 

SArt  OF  FiKi^ 
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iwL  OF  Fvi   <<  mca^ble  of  readiag  my  wf iting,  writton  in- 
T%wrnn  or   ^^  9trament,  car  printed  book  ?  Aad  if»  *»t  %hak 

<<  tinie»  he  eould  dii»Qoy^  whether  a  piqi^  v9ba 
<<  wrkkea  upcm  or  iMb? 

<^  S.  Whether  the  said  deeds  were  read  eveir 

^*  to  the  smd  Eftrl  previous  to  the  eeid  £arl'9 

«( it»me  being  put  thereto ;  and  if  80>  in  ^^ 

<<  sence  of  whom  ?  And  if  read  ov^  ta  the  said 

'^  Earl,  as  aforesaid,  whether  they  were  all,  or 

<^any  of  themt  read  t^  hm  at  ob^  and  the 

<^  same  time}  or  at  different  timea?  And  if  at 

^<  distent  times,  whether  they  were  deposited 

and  kept  in  the  room  in  whieh  they  were 

read,  during  the  whole  period  which  ekfUied 

ffom  the  co«nneneei»e»t  of  tW  re,4%  tfll 

<^the  name  of  the  said  Earl  was  put  to  them 

^<  as  aforesaid^  or  where  they  were  deposited  ? 

<<  3.  Whether  the  said  Earrs  nm»e  was  pwt 

^'  to  the  said  deeds,  or  any  of  them,  hj  having 

<«  his  hand  directed  to  the  places  of  signing^  or 

^*  led  in  making  the  subscription  ?  Or  if  the 

**  said  Earl  was  assisted ;   and  if  so,  in  what 

'^  manner  he  was  assisted  in  making  his  sub- 

"  SGripti(m  ? 

<<  4.  Whether  the  said  Earl  put,  or  at^* 
tempted  to  put,  his  name  to  the  said  deeds, 
or  any  of  them,  at  one  and  the  same  time ; 
or  whether  any  period  of  time  intervened  ? 


€€ 

it 
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^  aoid  i£  then  iwre  aaj  intervdf  or  micifib  of  B*^«  ^  F«»« 
<^  time  between  the  said  acts,  whether  tW  Mid*  TftU9T«99  ot 
"  deeds,  and  all  of  them,  were  in  the  possession  ^**'^^^^***>" 
*^  Qt  cudtodjr  e£  the  said  Ear},  m  wwe  n  the 
^*  posseasioa  or  entfcody  of  my  •tfatr  poriMr 
^  during  such  intervals  of  tine  ? 

^<  5.  Whether  the  said  Etrl*pufe;.lHfi^  lume  to 
^  the  deeds  under  reductkm,  in  preaeiifie  df 
'^  the  two  instrumexitMy  witnesses^  or  either  of 
^  them  ?  or  did  ackikowledge  hkk  subscHfikkiii 
'^  to  thein^  or  either  of  ikem?  or  at  wlMrf^.pe« 
^<  riod  he  made  such  aeknowlodgmeiit  ? 

^<  6.  Whether  the  said  £arl  was,  until  Iho 
'^  dateB  €t  the  deeds  imder  reduction,  w  at  % 
^<  later  period^  a  nan  remarkably  attmtive  to, 
*^  and  in  the  use  of  transacting  every  sort  of 
^  buabesa  CQiinecked  with  hfa.  estates^  and  in 
*^  the  practice  and  habit  of  exeeultugt  and  in 
^  fiiet  did  execute,  deeds  of  all  sorta  oonnected 
«'  with  hia  own  a&irs,  by  sab^eritungthe  mm 
^<  with  his  own  hand,  and  without  the  inter-* 
"  vention  of  notaries  ? 

<^  7*  Whether  the  said  £ar)  took  masns  to 
<^  ascertain  that  the  deeds  under  reductions  al-^ 
^  l^d  to  haw  been  signed  by  Um,  were  con* 
**  form  to  the  scrolls  of  deeds  prepared  by  hi$ 
^  agenta  under,  his  specud  direction,  and  what 
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Earl  of  Fife   "  were  the  means  he  took  to  ascertain  the 
Trvstbes  of   **  same  ? 

Earl  OF  Fife. 

St^^Slir       ^^  deposition  of  Wilson,  one  of  the  instru- 

his  deposition  mcbtary  witnesses^  had  been  taken  in  the  Court 

retentis  cannot  of  Sossion  to  lie  m  reteutis  ;  and  he  was  called 

bcreadtoUie  as  a  witttoss  at  the  trial. 

Clerkf  for  the  pursuer,  stated — His  former 
deposition  ought  to  be  cancelled.  We  under- 
stand it  to  be  the  rule  of  Court,  that  when  a 
witness  can  attend  the  trial,  his  deposition  is 
not  to  be  wed.  Comparing  it  with  his  present 
statement  is  a  use,  and  a  bad  use  of  it ;  but  if 
not  destroyed,  the  witness  is  entitled  to  have  it- 
read  over,  and  the  Jury  must  hear  it. 

Thomson^  for  the  defenders.— In  the  Crimi- 
nal Court  the  witness  is  entitled  to  have  the 
precognition  destroyed,  but  this '  rule  does  not 
apply  to  the  Court  of  Session  ;  it  is  a  different 
question  whether  it  is  to  be  destroyed  or  mere- 
ly withheld  from  the  Jury.  This  Court  has 
no  right  to  touch  the  deposition. 

Act.  Sed.  9th  LoRD  ChIEF  COMMISSIONER. — ^Tho  23d  SCC- 

2  J.  '  tion  of  the  act  of  sederunt  provides  that  depo- 
sitions taken  to  lie  in  retentis  shall  not  be  used 
if  the  witness  can  attend  the  trial.  We  can 
only  say  that  the  deposition  is  not  to  go  before 
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tlie  Jury.     Taking  the  deposition  was  not  our  ^^^^  ^^  ^«^» 
act,  and  we  have  no  power  over  it.  Trustbjsscf 

Lord  Pitmilly. — In  point  of  expediency 
this  deposition  ought  to  be  cancelled ;  and  if 
this  question  shall  be  brought  forward  at  any 
future  period  in  the  Court  of  Session,  I  shall 
then  give  a  favourable  hearing  to  the  a{^lieation 
to  have  it  cancelled.  The  viva  voce  statement 
by  the  witness  is  all  that  can  go  to  the  Jury. 

Lord  Gillies. — I  am  of  the  same  opinion. 

This  witness  swore,  that  after  his  examina- 
tion in  the  Court  of  Session,  he  was  dismissed 
by  the  trustees  from  his  situation  as  factor  on 
part  of  the  estate. 

Lord  Chief  Commissioner. — It  is  incom* 
petent  to  investigate  the  reasons  of  this. 

Mr  Ware,  who  had  been  examined  on  com- 
mission, exhibited  excerpts  from  his- Other's 
books. 

Grant,  for  the  defenders,  objected,— This  is 
incompetent,  the  books  ought  to  have  been 
produced  ;  even  if  produced,  they  are  not  evi- 
dence against  a  third  party. 

Clerk. — This  may  be  law  in  England,  but 
there  cannot  be  the  least  doubt  that  it  is  not  so 
here.  Every  day,  witnesses  produce  excerj^ts  on 
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KMu.w«ivt  tMth  liY>Bi  ivooks,  and  tbey  ttre  g#od  evidence, 
VVvsTftMOF   though  perhaps  oet  the  stpoagest. 
'tS^N^l^S**       21tomw!W^--It  is  Qf  consequenoe  to  k&ve  the 

ludgnent  of  the  Court  on  tfaia  question  with 
refeimioe  to  other  poiiits  of  this  case.  If  the 
plfoctiom  be  susteiiied  at  presei^t)  I  do  not 
aneaa  to  araii  myself  ^f  it,  but  shall  move  the 
Comt  that  these  eis:oer{rt;s  be  I'ead. 

XiORD  CHtEF  G0iiifi6B]OKj&R«*^The  Couit 
.will  not  (decide  an  abstcact  point  vihea  the 
parties  depart  from  it.  The  law  of  Scotland 
jaaaatbe  the  nife  j  but  in  M.  oii^ilized-coAifitries, 
the  ndes  for  ascertainiiig  truth  and  exchidkig 
&IaehMd  mm/L  be  Che  same. 

It  is  a  matter  of  serious  consideraftion  whe- 
th^  these  excerpts  >are  evidence. 

The  deposition  of  Colonel  Bartleti  which 
had  beem  taken  to  lie  in  retentisj  was  then  of- 
^fered,  to  which  it  was  oI^ected>  that  it  had  been 
taken  before  the  condescendence  was  given  in, 
attd  w^e  parties  were  debating  the  title  ^f  the 
pursuer. 
Strong,  &c.  v.  LcAB  C^Bjossp  -COMMISSIONER. — There  has 
sifr^,  p.  25.      been  a  case  of  this  Mit  decided  m  your  tavour. 

The  parties  did  aiot  iasi£rt;  in  the  otjectipn, 
aid  the  deposition  was  read. 


r 
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Mr  Fwbes,  wj^o  had  been  secretary  to  Lord  earl  of  Fife 

Rfe  from  1796  to  1799,  swore  that  Mr'Souter,  Trusties  of 

one  of  the  trusteesi  had  requested  hira  to  doc-  ^arlopFife. 

qoet  his  factory  account,  and  said  he  would  not  ^I^^^^^J*^ 

go  on  longer  unless  commissioners  were  ap-  extrajudicial 

pointed,  as  Lord  Fife  was  blind.     Mr  Grant  made  bv  a  de- 
objected  to  this  as  hearsay,  but  in  answer  it  was         *"• 
stated  to  be  uxiquestionable  evidence,  as  Mr 
Souter  was  a  defender,  and  it  was  accordingly 
allowed. 

Rob^tson,  a  witness  for  the  pursuer,  swore  Competent  to 
that  his  brother  (since  dead)  had  been  in  Lord  S^SJ^S^al 
Fife's  sendee  in  1801  and  1802.  He  was  then  *dec«»edper. 

ton  said* 

desired  to  state  what  his  brother  said  had  pass« 
ed  in  conversations  between  Lord  Fife  and 

him. 

Grant. — ^This  is  not  evidence ;  it  is  heanay 
and  incompetent.  There  is  no  case,  or  writer 
of  the  law  of  Scotland,  who  states  this  to  be 
evidence. 

CferAr:-— If  the  law  on  this  subject  be  the 

r 

same  in  all  civilized  countries,  the  doctrine  here 
maintained  cannot  be  law  in  England  ;  but  if 
it  be  law  in  England,  it  is  not  law  in  Scotland. 
This  evidence  may  not  be  the  best,  but  it  is 
competent,  and  the  Jury  will  allow  it  the  weight 
it  deserves. 
Lord  Chief  Commissioner. — In  a  case  of 


9^  CASES  TRIED  IN  Oct.  90, 

Earl  op  Fife  sack  length  as  this  is,  I  am  sorry  .that  &me  shoUld 
Trustees  of  be  occupied  with  discussioHS  as  to.tiie  admissi- 
ARL  OF  iFE.   |jj]j|.y  Qf  testimony,  and  therefore  eould  wish  to 

avoid  entering  into  an  exposition  of  the  prin* 
ciples  which  Jead  me  to  think  this  evidence 
inadmissible  ;  but  I  think  it  of  va$t  impoitoice 
that  it  should  be  understpod,  that  if  admitted 
it  was  not  done  without  having  the  point  dis« 
cussed  and  decided.  I  am  also  averse  t&  pro- 
nounce any  decision  which  may  lead  to  .a  bill. of 
exceptions  on  any  proceeding  collateral  to  the 
main  business  of  the  case»  but^  I  think  myself 
called  upon  to  state,  that,  in  my  opinion,  this^ 
testimony  is  inadmissible.  Th^  prisbpipl^s  of 
the  law  of  Scotland  and  Engl^md,  I  cpneeive, 
must  be  the  same  as  to  the  general  rulqs.  of  evi- 
dence. 

For  the  purpose  of  securing  truth,. I  take  it 
to  be  a  first  principle,  that  the  truth  of  evidence 
must  be  supported,  in  all  Courts,, by  the  sanction 
of  an  oath,  and  that  without  this  it  oug^t  not 
to  be  submitted  either  to  a  Judge  or  Jury. 
Every  fact  ought  to  be  so  supported,  and  there 
is  no  reason  applicable  to  one  case  that  does  tu)t 
apply  to  all. 

Is  the  evidence  offered  so  secured?  You 
have  this  security,  that  the  witness  will  tell,  to 
the  best  of  his  recollection,  what  his  brother 
said  J  but  where  is  the  security  that  his  brother 
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told  him  ttilly  what  passed  betvreen  him  and  Eaul  ofTn& 

Lord  Fife  ?  If  this  fact  is  tt  be  rested  on  by   T^vmtB  op 

either  party,  it  is  of  importance  to  have  its   ^f *^*;Fifb. 

truth  itecured  in  the  minner  I  have  mentioned. 

That  there  are  particular  cases  in  which  hearsay 

is  admitted  I  know,  but  I  need  not  enter  into 

these ;  here  the  simple  fiu^  offered  to  b^  proved^ 

is  a  communication  from  Lord  life  to  a  person 

deceased.     I  have  no  doUbt  this  witness  will 

speak  the  truth,  but  we  have  not  the  common 

method  of  ascertaining  the  truth  of  the  facts 

stated^  by  examining  the  witness  who  stated 

them.     It  therefore  follows,  that  tiiis  is  one  of 

the  m]rf<Hrtunes  of  human  life  ;  if  you  lose  your 

witness  you  lose  your  fact. 

It  appears  to  me,  that,  according  to  the  rules 
of  right  reason,  and  according  to  the  laws  of 
Scotland,  we  can  give  no  m(H*e  credit  to  the 
hearsay  of  a  dead  than  of  a  living  witness ;  the 
death  adds  nothing  to  the  hearsay,  for  the  de^ 
ceased  was  not  called  upon  to  collect  his  mind 
under  the  Sanction  of  an  oath.  I  therefore  en-^ 
treat  the  assistance  of  my  brethren  to  steer  me 
oat  of  this  difficulty,  for  I  cannot  help  think* 
iBg,  that,  if  sifted  to  the  bottom,  it  will  be 
foimd  that  the  law  of  Scotland  does  not  admit 
a  rule  so  dirfectly  tending  to  produce  injustice» 

and  so  liable  to  create  the  admission  of  false 

Q 
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Earl  op  Fife   facts ;  especially  after  so  much  evidence  of  a 
Trustees  of   hjgher  nature  has  been  adduced. 

Lord  Pitmilly. — After  what  I  have  heard, 
I  cannot  but  express  my  opinion  with  the  ut- 
most defei^ence.  Tliere  are  two  questions  here, 
1^^,  Is  this  evidence  admissible?  Zdf  What  is 
its  weight  if  admitted  ? 

In  my  opinion  the  evidence  is  admissible 
by  the  law  of  Scotland.  But  ia  determining 
the  weight  due  to  it,  when  received,  it  must  be 
remembered  that  it  is  not  evidence  given  on 
oath  by  Robertson  of  the  facts  alleged,  but  only 
evidence  on  oath  by  the  witness  Robertson's 
brother,  that  Robertson,  when  not  on  oath, 
made  such  a  statement,  and  the  evidence  is  ad* 
mitted  because  jR^obertson  is  dead. 

Lord  Gillies. — I  am  of  the  opinion  last  de- 
livered ;  but  must  state  it  with  great  diffidence, 
especially  after  what  I  have  heard  from  >your 
Lordship.  . 

It  appears  to  me  that  hearsay  is  objectionable 
on  two  grounds. 

1^/,  ITiat  it  is  not  the  best  evidence,  as  the 
person  ought  to  be  called  who  made  the  state- 
ment ;  and  to  this  principle  effect  is  given  by 
the  law  of  Scotland,  which  rejects  hearsay  when 
the  person  is  alive  whose  words  are  to  be  proved. 


1816. 
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2rf,  That  it  is  evidence  not  upon  oath.      f    Earl  of  Fife 

In  proving  conversations  with  a  person  since  Trustees  of 
deceased,  the  original  statement  is  not  upon 
oath  ;  but  the  witness  called  is  upon  oath,  and 
swears  that  the  deceased  made  the  statement* 
In  £ngiand,  this  is  inadmissible  ;  and  proba- 
bly, if  the  forms  in  this  country  had  been  the 
same,  this  might  also  have  .been  the  law  here. 
In  this  country,  the  evidence  being  decided  on 
by  Judges,  they  were,  or  at  least  thought  them- 
selves, capable  of  giving  greater  and  less  weight 
as  it  deserved  to  different  species  of  evidence. 
The  view  might  pnAably  have  been  diferent  if 
the  forms  had  been  different,  and  the  evidence 
had  been  decided  on  by  a  Juiy .  To  distinguish 
between  different  kindil  of  evidence  is  a  task 
difficult  even  to  a  man  accustomed  to  it  all  his 
life,  and  must  be  infinitely  more  difficult  to 
those  who  are  only  called  on  occasionally. 

It  appears  to  me  that  we  must  admit  the  evi« 
deuce.  It  belongs  to  the  Jury,  under  the  di- 
rection of  your  Lordship,  to  appreciate  its 
weight.  We  are  bound  to  believe  the  witne&is. 
They  must  judge  of  the  weight  due  to  what  his 
brother  told  him. 

Lord  Chief  Commissioner. — ^The  Court 
decide  by  a  majority  for  the  admission  of  the 
witness.     Though  the  decision  is  contrary  to 
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Earl  of  F<fi  the  opiitioa  I  expressed^  I  do  no*  regret  the 
T&VSTEB8  OF  course  I  have  followed,  as  it  has  drawn  forth 
EarlofFife.  ^ije  opinions  just  delivered.  ♦ 

CferAr.— We  wish  this  case  to  be  returned  to 
the  Court  on  its  own  merits,  not  on  any  inci- 
dental point.  We  shall,  therefore,  wididraw 
the  witness* 


A  witness  pro- 
ducing letters 
on  his  exanu- 
nation  in  cliief, 
cannot,  on  his 
cross-examina- 
tion, be  called 
on  to  produce 
crther  letters^ 
but  may  be  ex- 
amined as  to 
the  business 
proved. 


A  witness  for  the  pursuer,  xm  his  examina- 
tion in  chief,  having  produced  a  letter  from 
Lord  Fife,  was  asked,  on  his  cross-examination, 
if  he  had  more  letters  from  Lord  Fife  ?  It 
being  understood  that  these  letters  were  as  to 
other  matters,  an  objection  was  taken  to  die 
question  as  not  cross  to  the  examination  in 
chief. 

% 

9  

Lord  Chief  CoMMissioN£]t.-*^From  what 
htas  been  decided  to  be  the  nde  nf  cross-exami- 
nation^ he  is  not  bound  to  produce  them. 

He  was  then  asked  as  to  Lord  Fife's  ca^i- 
ty  for  business* 

LoBD  Chief  CoMnrissioN£a.'~By  the  striet- 


^  It  18  understood  tbalt  his  Lordship,  ih  a  subsequent  ^ase  at 
Dumfries,  on  19th  July  1817,  where  a  Bimikn*  objection  teas 
talcen,  stated,*— That  he  thought  it  most  deahnble  thai  the  case 
should  be  solemnly  argued  and  decided  in  the  Superior  Tnbanal, 
he  himself  not  considering  that  it  should  be  allowed  to  rest  on 
vhat  passed  in  Lord  Fi&'s  case. 
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^      (4    w 


esk  sates  of  CFesar-exftmiaarioBr  you  may  afikfiim  ^arl  op  ?if« 
asi  to  the  buainesa  which  baa  been  proved  oa,  ^xfit^jsTsss  of 
the  examination  in  ehief,  bu;^  ace  not  entitled  ^^^^.^^^' 
to  put  a  general  queslioa  as  ta  Lord  fife's  ca- 
pacity? for  business. 

Forteith  Williamson,,  one  of  the  instrument  AwitneMbemg 

tary  witnesses,  was  asked  if  he  heard  Lord  Fife  party  if  he*^ 

acknowledge  his  suJbscrqitian  to  Wilson?  Wh^a  ^anter^«> 

erosspcxamined,  he  was  de&tredi  to  describe  the  knowledge  his 

<,.  1  .  /,     ,        subscription, 

esocumstaincfs  attenoiag  the  eisecukion  ot  the   may  be  called 

11  on  by  the  other 

"®®^*  party,  to  de- 

Ckrk  obiectedi,-r-This  is  not  a  crossriuisstion.   •^'•*«  *«  ^ 

.  '  cumstances  m 

TAo7n507i.-*-This  is  very  uupavtanlL  The  which  the  tub- 
case  is  sent  to  try  if  Lord  Fife  acknowledged  mll^^'*  "^^ 
his  subscription  v  ttad  there  may  he  facts  and 
circumstances  attending  the  signaluse,  ki&Ev- 
ring  acknowledgment.  They  ask  aa  ta  verbal 
acknowledgment;  wa  magf;  surely  ask  as  to 
ciBCumstances*  This  rate  as^  la  crosa^questioBS 
wiU  become  extremely  incon^venieni  i£  it  i&  so 
rigidly  enforced. 

Clerk. ^^I  never  heard  of  aekncMvledgment  by 
facti^  and(  eiveuiostances.  They  may  eisamine 
aa  to  the  ackno^^ledgment,.  but  not  to  other 
matteiu  The  wit«ies»  an  quit  questions  might 
give  a  full  account  of  the  case,  to  enldtle  theih 
to  put  cross-questions. 


•  •      • 

•  ,.   • 
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•  •      •       « 


•  ••        • 


EARL  OF  Fife  ..     lyJmD  Chief  Commissionee.— It  is  decided, 

TavsTEErpv^  j^at  if  this  question  is  not  cross  it  cannot  be  put, 

AfcLy^iTX  •  jj^j.  ^^  Court  must  decide  whether  it  be  cross. 

The  rule  is  established,  but  there  is  no  expedi- 
ency in  drawing  it  tighter  than  necessary. 
This  was  an  in^trumentary  witness ;  he  is  call* 
ed  by  the  pursuer  to  prove  part  of  what  took 
place  at  executing  the  deeds,  and  is  asked 
whether  he  heard  Lord  Fife  acknowledge  his 
subscription.  In  common  sense,  is  it  not  crossf, 
to  ask  him  to  state  what  took  place  at  the 
time? 

"Lords  Pitmillt  and  Gillies  expressed 
their  concurrence  in  this  opinion. 

The  witness  was  afterwards  asked  if  Wilsrai 
came  into  the  room  while  they  were  engaged 
with  the  deeds  ? 

Oerk. — ^They  have  twice  admitted  that  Wil- 
8on  was  not  present  at  signing,  and  are  not  en- 
.  titled  in  this  way  to  raise  doubts  on  the  sub^ 
ject. 

Lord  Chief  Commissioner.— If  this  was 
contrary  to  the  admission  of  the  party,  the 
Court  would  not  allow  it ;  but  they  have  never 
admitted  that  Lord  Bfe  did  not  acknowledge 
his  subscription. 


1816.  THE  JUEY  COURT.  lOS 

'    Mr  Ingiis,  a  witness  for  the  defenders,  had  ^^^^  of  Fife 

been  agent  for  the  late  Lord,  from  1806  till  Trustees  of 

iis  death.     He  exhibited  a  number  of  letters,  EarlofFife. 
which  he  submitted  to  the  Court  he  was  not        Oct.  so. 

bound  to  produce,  as  he  had  given  excerpts  of  a  person  inte- 

all  that  related  to  the  deeds  in  question.  rtwed  in  one 

*  ^  part  of  a  letter, 

.    CferAr.— We  shall  be  satisfied  with  copies  of  »  not  entitled 

,  1         •  1  •      1  •  1  to  call  for  tbe 

such  as  are  properly  evidence  m  this  cause,  but   dtsckuure  of 
submit  they  are  irrelevant.  confidential 

Grant. — The  pursuer  seems  to  forget  the   tioo»  ««<*«*? 
nature  of  this  cause.     They  are  certainly  rele-   another  part  qf 
vant  under  the  sixth  issue.  ^^' 

Lord  Pitmilly. — You  may  establish  his 
attention  to  business  by  parol  evidence*   • 

Lord  Chief  CoMMissioN£R.~The  defen- 
ders are  to  make  out  the  contrary  of  the  pur- 
suer's proposition,  that  these  deeds  may  not  be 
the,  deeds  of  Lord  Fife,  and  you  are  entitled  to 
examine  Mr  Inglis  as  to  that  part  of  the  cor- 
respondence which  goes  to  establish  that  they  ' 
are  the  deeds  of  Lord  Fife.  There  are  two 
issues  which  must  be  kept  in  view,  the  sixth  and 
seventh.  To  the  sustentation.  of  the  sixth  it  is 
not  necessary  ta  call  for  private  letters.  Parol 
testimony  will  establish  this  as  well  as  letters. 
.So  far  as  letters  are  necessary  to  make  out  the 
seventh  issue,  you  are  entitled  to  have  such, 
parts  of  them  as  relate  to  that  business,  but 


dence  in  the 
cause* 


IQi  CAOSB  TUJED  VS  Oct  30; 

£a&l  qf  F&Ff  i^^i}  miiit  not  inquire  into  mieh  husiaiMB  as  Lord 
TAumfi9  OF  Fife  wished  to  conceal,  and  on  whidi  he  was 
E*«^DfFiF..   ^1341^^  both  during  hi»  life  and  after  his 

death,  to  shut  the  mouth  of  his  confidential 
f^ei^t* 

A  party  nmy         Mr  In^is  swore  that  he  had  a  bundle  of  let- 

^to  prodttce  ^^  f^^^  Lord  Fife  during  the  hitter  period  of 

m^^roJe**  his  life,  and  produced  a  statement  of  his  affiurs» 

them  befone  bein£  aUowed  to  wafer  up  ps^t  of  it,  as  laot  re- 

thcy  ife  ad- 

siitted  aa  evi*      lallYC  tO  this  l{Ui^tl0IL. 

Clerk. — They  are  not  ^ititled  to  prodaee 
papers  m  this  way,  to  be  afterwards  read  to^  the 
Jury. 

Loiu>  Chief  CoMMissi0NBR.-**^T%key  are 
pi^ving  his  ci^<»ty  and  eoustant  en^oym«!it 
in  his  aflS»irs,  aod  di»sire  Mr  IngUs  to  produce 
a  pf^er  bearing  to  be  a  statement  of  his  affiues. 
They  me%n  to  prove  Ijord  Fife's  notes  upon  it» 
and  it  will  then  be  evid^sice* 

Mr  Inglis,  and  Mr  Souter  one  of  the  tvus- 
tees,  produced  a  number  q£  deeds  and  papers, 
executed  in  the  same  manner  as  those  under 
reduction ;  one  of  them  a  copy  of  a  paper  sent 
to  Lord  Fife. 

Clerk  (^cted,*^A  great  mass  of  pi^rs  has 
been  piroduced,  but  they  are  not  endeoce. 


msL  TUB  nraiT  court.  105 

Wko  knows  if'  Mr  IttgHft^i  cxhamtuiieat^n  was  Xaal  w  Warn 
evw  read  to  Lord  Fife  ?  '  Tr<;stee9  of 

LoftD  CniEt  GoMMissiOKBR.'^Tlie  writings  ®^*"^  "^  ^**'' 
mint  be  pravied  before  gc^qg  to  the  Jury. 
They  are  nearely  p? odueing  the  pi^va  at  pre- 
senit ;  they  will  afterwards  preire  his  knewlsd^ 
and  intention  mth  regard  to  the  traiisaetiensi 
if  they  do  not  think  his  Lordship's  signature 
and  the  evidence  now  adduced  of  themselves 
sufficient  on  the  siibjeot.  This  copy  ia  pro- 
duced only  to  shew  that  Lord;Ftfe  was  attentive 
to  buain^ssy  not  to  prove  the  contents  of  the 
paper. 

F.  WilManson  swore  that  one  of  the  papers   whether, 
p'odueed  by  Mr  Inglis  was  written  by  Mr  ]w^ofwSl. 
Souter,  and  signed  by  Loi^d  Fiffe.  ««•  ^  *«« 

CZnrA^.-^Lord  Fife  was  blind.    They  must   Court  4iu  hold 
proViC  that  k  was  read  to  him  before  he  signed  ^of\^^i^ 
Ik.     If,  as  they  say,  th^  ave  only  proving  his   "  *"? ^^T  he 
activity,  it  is  of  Iktle  consequence  ;  but  this  k   was  made  ac- 
a  pap^  conaeeted  wif^  these  deeds,  and  proves  ?he  conteau  of 
lium  genuine,  so  fkv  as  this^  sort  of  proof  goes.   ^^^  ^^^ 
They  say  his  signing  and  putting  notes  on  the 
otheF  docttments  shews  that  he  knew  their  eon- 
tents,  which  is  assuming  the  question,  we  dis- 
pttie  in  this  reduction* 

Lord  Chief  CoMMisi»ON&n.^-^The  Court 
cannot  allow  an  instrument  to  be  read  unless  it 
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EAkh  OF  FiPtt  is  brought  home  to  Lord JKfe.  The  hdograpii 
Trustees  of  writing  is  brought  home  to  him  by  being  pro- 
EarlofFife.   y^j^  ^^^  ^^y  therefore  be  read  to  the  Jury,  to 

shew,  his  capacity ;  but,  after  such  a  degree  of 
blindness  has  been  proved,  this  paper  cannot  be 
read,  as  there  is  no  proof  that  he  dictated  it,  or 
that  it  was  read  to  him. 

GranL'^The  question  is,  if  it  was  necessary 
to  read  it  ? 

Clerk. — They  assume,  (contrary  to  the  fiu^,) 
that  he  could  see. 

Lord  Gillies.-^  Were  the  letters  produced 
yesterday  proved  to  have  been  read  to  him  ? 
One  to  Miss  Gordon,  I  think,  was  not.    . 

LoitD  Chief  Commissioner.— This  is  a 
very  delicate  question,  and  I  wish  to  hear  far- 
ther argument  upon  it.  The  difficulty  is,  that 
in  this  case  the  writer  (Mr.  Souter)  cannot  be 
a  witness ;  and  the  question  is,  whether,  in 
that  situation,  the  signature  should  not  raise 
the  presumption  that  Lord  Fife  was  made  ac- 
quainted with  its  contents  ?  It  is,  at  the  stone 
time^  of  great  consequence  that  the  Court  should 
not  hold  any  thing  as  proved  till  the  Jury  have 
found  so. 

Mr  Clerk,  after  some  farther  diseussiony 
waved  the  objection. 
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Oiie  counsel  having  begun  the  examination  E'»  »'F»b 
of  this  witness,  and  another  on  the  same  side   Trustees  of  . 
continued  it,  the  Lord  Ch^f  Commissioner     \^  ^-^  ' 
observed,  That  the  counsel  who  commenced  an  \^* """"' 

'  wno  commen- 

examination  ought  to  continue  it  throughout,      ces  an  exami- 

nation  of  a  wit« 
ness  ought  to 

An  objection  was  taken  to  a  paper,  that  it  was  Jhroughou^ 

a  copy ;  but  it  being  stated  that  it  was  a  regu-  ^^^?f  ^^ 

lar  extract,  it  was  received  without  farther  Court,  $  3 j. 
discussion,  and  without  proof  of  the  subscription. 

A  chartulary  kept  by  Lord  Fife's  man  of  A  witness  may 

business  was  produced,  to  prove  that  he  had  S',;:  tot" 

granted  a  precept  of  clare  constat,  and  did  not  ^^,^ut°if  j, 

siffn  it  by  notaries.     It  was  afterwards  shewn  ^  evidence 

^  of  the  charters 

to  a  witness,  who  had  been  his  law  agent  pre-   contained  in  it. 
vious  to  1806. 

Lord  Chief  Commissioker. — This  is  not 
the  best  evidence ;  it  is  only  a  copy,  and  cannot 
be  received  as  jH^oof  of  the  deeds  contained  in 
it.  The  originals  ought  to  have  been  produced. 

Grant — It  is  proof  that  these  deeds  were 
prepared  by  this  witness ;  he  may  look  at  it  to 
refresh  his  memory,  as  he  might  look  at  his 
own  books,  for  the  same  purpose. 

This  was  allowed. 
'  The  witness  having  stated  that,  during  the 
time  he  was  Lord  Fife's  agent,  he  never  thought 
of  advising  him  to  authenticate  deeds  by  nota- 
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Sakl  eF  FiFB  irii!^^  as  he  didj  ^qt  consider  him  blind ;  was 
T%0STBBs  OF  aaked^  oa  his  cross-examination,  if  he  would 
^i^ill^Z^*'  have  ^v^i  this  advice  if  he  had  oonsidered  him 

bluid? 

Thomson  objected. 

Lord  Chief  Commissioner. — .This  is  in- 
competent. It  would  be  giving  an  opinion  on 
the  point  of  l^w  to  be  decided  b;  the  Court  of 
fission. 

It  w^  proposed  to  put  into  the  hai^  of  the 
Jury  f^Jae  simile  of  a  number  of  Lord  Fife's 
ilMbscriptions. 

.C?fer^. — They  ought  to  have  communicated 
this  to  us. 

X<Qi^0  Chief  Commissionee.— ^Even  the 
consent  of  parties  would  not,  in  my  opinion, 
lie  sujfi^i^^t  to  entitle  U3  to  send  this  to  the 
Jwy*     Without  ^pnsei^t  it  is  impossible. 

Whether  a  A  wituQSS  had  been  ei^aoiined  for  the  der 

party  who  puts    /.     j  •    • 

CToJinteiToga.  fwdeys  0^  ciwnmisswMa. 

IteSTci^  insb?"  <?^^%— We  put  cro^  interrogj^fcpries  to  this 
on  the  deposi-    wito^s,^  ^d  ape  ^titled  tp  have  the  depoaltioq 

read.     ^        read.     It  is  part  of  the  procedure  of  Court. 

Lord  Chief  Commissio^jpl. — This  is  said 

to  be  p^rt  of  thQ  evidence  in  Co^rt.    It  is  the 

mo/^  as.  ^  i^^itneas  cited  but  not  called.  I  doubt 

if  yw  9m  wmpel  ft  p«]f|y  to  produce  it,  if  he 
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ckdoses  to  withhold  it ;  but,  if  it  would  he  «vi-  Ea&i*  ov  Five 

dence  in  t^e  Court  of  Session,  I  feel  a  ttiffi-  Trustbbs  oy 

eulty  in  rejecting  it.  ^^''  ""^  ^'^' 

Mr  Clerk  did  not  inmst,  and  the  commis- 
sion was  not  opened. 

From  .1^  €fvideiice  adduced,  it  appeared  that  Substance  of 
Lord  Fife  had,  for  several  years,  laboured  tm-  terid plutsof 
der  a  defect  of  sight  from  cataract,  which  at   Jj^ueS^"** 
last  had  rendered  him  almost  entirely  blind. 
Several  instances  were  proved  of  his  applying 
to  others  for  information,  that  he  might  not,  in 
omipany,  appear  to  be  blind ;  but  he  made  fre- 
quent mistakes,  occasioned  by  want  of  sight, 
and  instances  were  proved  of  his  acknowledging 
himself  Mind. 

He  bad  considtations  with  oculists,  who  ad- 
vised couching,  but  the  operation  was  not  per- 
formed. These  and  other  professional  gentle- 
men swore  that  they  would  not  recomntend 
such  an  operation  white  any  useful  si^t  re- 
mained ;  and  they  would  not  advise  it  so  soon 
in  !a  man  who  had  not  to  earn  his  livelihood 
ia8  on  one  who  required  the  use  of  his  eyes  for 
his  support. 

He  continued  to  subscribe  deeds  of  various 
descriptions ;  this,  it  appeatied,  he  did  by  feel- 
ing for  th^  finger  of  the  person  who  pointed  to 
the  part  of  the  paper  where  the  subscription 
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TE 

£ai.loi>Fifc. 


Earl  ov  Five  .fi^as  ,t6  lie  made  ;  or  sometimes  by  the  use  of  a 
Trustees  of   pieco.of  stick  laid  aloDg  to  direct  his  hand.     > 

With  regard  to  the  execution  of  the  deeds 
in  question,  it  appeared^  that  there  had  been 
various  communications  with  his  law  agents  re- 
lative to  the  preparation  of  the  deeds  ;  and  that 
they  were  sent  to  Duff  House  about  ten  days 
before  they  were  subscribed. 

On  the  day  they  were  subscribed.  Lord  Fife 
asked  Mr  Souter,  his;  factor  and  trustee,  if  they 
should  have  another  spell  at  them  ?  to  which 
he  assented,  and  Wilson,  factor  on  part  of  the 
estate,  ajad  one  of  the  instrumeiKtary  witnesses, 
soon  after,  this  question^  left  the  room. . 

Forteith  Williamson^ ,  the  .other  instrumen- 
tary  witness,  swore,  that  he  or  Mr  Souter  read 
the  deeds  to  Lord  Fife;  one  of  them  he 
thought  was  read  on  the  day  they  were  sign- 
ed, but  he  could  not  specify  the  length  of  time 
oceupied  in  reading  it,  uor  could  he.  recollect 
on  what  day  the  otiier  .was  read. 

After  they  were  signed^  they  v^re  carried  by 
Mr  Souter  to  the  charts  room,, where  Wilson 
signed  as  witness,  and  .filled,  up  the  testing 
clause  to  the  dictation  of  Mr  Souter. 

Williamson  swore  that  Lord  Fife  came  into 
the  room  while  this  was  going  on,  apd  sat  down 
on  his  usual  seat,  Wilson's  back  beiiig  to  him. 


1816-  THE  JU&Y  COURT.  JH 

On  the  otber  hand,  Wikon  swcfre  that  he  did  Earl  ot  Fife 

not  see  Lord  Fife  on  that  occasion,  and  that  trustees  of 

he  never  at  any  time  heard  Lord  Fife  acknow-  Earl  of  Fife. 
ledge  his  subscription. 

The  Lord  Advocate,  in  opening  the  case 
to  the  Jury,  said,  The  question  is,  Whether 
Lord  Fife  was  blind  ?  but,  in  order  that  the 
Jury  may  understand  the  application  of  the 
verdict  to  be  returned  by  them,  it  is  necessary 
to  state  the  law  as  to  the  subscription  of  deeds. 

When  a  person  cannot  read  writing,  so  as  to 
be  able  to 'recognise  his  own  subscription,  the 
law  has  provided  a  way  in  which  he  may  exe- 
cute  a  deed  by  the  intervention  of  notaries  and 
witnesses,  who  not  only  authenticate  the  sub- 
scription, but  also  the  fact  that  the  granter  was       ^ 
made  acquainted  with  its  contents.    This  never 
was  doubted  till  17^  1 »  when  it  was  questioned ;    Falconer  v.  At- 
and  it  is  said  Lord  Braxfield  (when  at  the  bar)   JS^k*^ 
held  it  questionable,    but  he  retracted  this   ^'**^^^^* 
opinion  on  the  Bench.     In  Greneral  Grant's 
case,  (not  reported,)  Lord  Meadowbank  would 
not  allow  the  point  to  be  stirred. 

In  the  case  of  blind  persons,  the  law,  though 
it  in  general  gives  credit  to  its  own  officers, 
does  not  even  hold  that  sufficient,  but,  in  addi- 
tion, requires  four  witnesses.     In  this  case,  it 
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Eaki.  or  Fin  jn  ftchutted  tint  e?en  one  of  the  two  witnesses 
Trustees  of   did  not  see  Lord  fife  subscribe^  and  we  shiUl 

prow  that  he  did  not  tcknowledge  his  sub* 


scription.  If  the  deeds  were  ever  out  of  his 
hands,  it  was  impossible  for  him  to  do  so,  as 
he  coiiki  only  say  he  was  told  it  was  his  sub« 
scription,  but  could  not  fi^ak  from  his  own 
knowledge. 

Tkomson^fmthe  other  side,  stated,— -Though 
the  Jury  are  not  to  judge  of  the  law,  yet  it  is  very 
important  that  they  should  be  aware  of  the  ef- 
fect their  verdict  is  to  have.  •  This  is  an  ac^on 
to  cut  down  d^eds  for  the  want  of  a  statutory 
mlematty,  though  e<r  Jiwie  regular,  and  exe- 
cuted by  «  voBXi  who  felt,  and  was  entitled  to 
fed,  that  he  was  capable  of  executing  them* 
Lord  Fife  was  notorious  fer  his  attention  to 
business,  and  continued  to  execute  all  sort  of 
deeds  m  the  same  mahner,  down  to  the  day  of 
his  dtath.  He  shewed  the  greatest  anxiety 
about  the  deeds  in  question ;  and  it  will  ap^ 
pear  from  his  correspondence,  that  he  was  well 
acquainted  with  their  contents  ;  besides,  he  had 
them  in  the  house  for  several  days  before  he 
signed  them,  which  he  employed  in  having 
them  read  and  re-read. 
Bell's  Test.  Jn  this  Country,  a  deed  es:  facie  regular  re- 

quires no  evidence  to  support  it,  but  is  better 


Deeds,  241. 


. 
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if 


than  any  number  of  witnesses.    There  is  a  pre»  ^^^^  ^^  ^^^^ 

sumption  so  strong  in  its  favour^  that  at  one  TnusTBisot 

time  it  was  denied  that  an  inatnunentary  witness  t^^^^^ 
could  lie  brought  to  swear  agamst  his  subscrip<k 
tion. 

In  the  case  of  Frank  this  was  allowed,  but  frmk  «. 

with  the  strongest  doubts ;  it  was  held  that  f 'J^J'JJl/"^ 

the  witness  must  be  supported  by  circtim#  March  1795. 

1111  .11         ■     M.  i68S2and 

Stances,  and  the  deed  was  sustained,  thouglr  i68S4. 
the  witness  swore,  that  he  neither  saw  the  Dee<L7254. 
granter  subscribe,  nor  heard  him  acknowledge 
his  subscription. 

There  are  two  questions ;  the  one,  wlmt  is 
sufficient  proof  that  the  solemnities  have  not 
been  complied  with  ;  the  other,  what  is  suffi* 
dent  proof  of  acknowledgment  ?   The  proof  of 
the  first  lies  on  the  pursuer.    With  r^ard  to 
the  second,'  when  the  witnesses  are  a^ware  that 
the  subscription,  is  genuine^   verbal  acknow*   Steel, S4th Jan. 
ledgment  is  not  necessary ;  and,  if  the  gmnter  ui  Beii^s^Test. 
of  the  deed  is  aware  that  the  instrumentary  wit-  ^^^^le.^^ 
nesses  are  signing  it,  and  does  not  prevent  them, 
this  is  acknowledgment. 

Wilson  swears  that  he  did  not  see  Lord.  Fife 
«gn,  and  that  his  Lordship  did  not  acknow- 
ledge h»  subscription ;  but;  this  is  in  opposition 
to  hk  own  signature  ;  and  Williamson  swears 
that  Lord  Fife  was  in  the  room  at  the  time  when 

H 
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Earl  of  Fife  Mr  Souter  was  dictating  the  testing  clause,  and 
Trustees  OF  while  Wilsonwas  signing.  The  defenders  are 
"'^tlll^^^*    entitled  to  have  the  advantage  of  the  regular 

execution  of  .the  deed,  to  explain  the  contra* 
dictory  evidence. 

Itjs  said  notaries  should  have  been  employ- 
ed. In  former. times,  the  mode  of  authenti- 
cating writings  was  by  seals,  or  by  giving  in- 
structions  to  a  notary,  who  drew  the  deed  in 
his  own  name.  These  gave  rise  to  gross  frauds, 
1540,0.117.      and  the  remedy  was  introduced  first  by  1540, 

enacting  that  they  should  be  subscribed  as  well 

as  sealed ;  but  many  being  unable  to  write,  a 

less  perfect  method  of  authenticating  them  was 

15799  c.  80.       introduced.     In  1579  it  was  made  sufficient 

that  the  deeds  be  subscribed  by  notaries  and 

witnesses,  but  they  were  **  to  mak  na  faith,'' 

"  gifthey  (the  granters)  can  subscrive.'*   The 

statute  was  only  intended  to  provide  a  method 

of  authenticating  deeds  when  the  party  could 

ofBaigonie,  sd  ^^^  wrftc,  but  docs  uot  apply  to  a  case  like  the 

Ha  ^253         present,  where  he  "  can  subscrive.'*     In  the 

Pit.  Faic.  «i.      case  of  Clark,  the  deed,  was  challenged,  because 

M,    168S7 

Coutts  v.  Strat-  the  person  could  subscribe.   Neither  Lord  Stair 

iMi! sLS.   ^^^  *^y  ^^^^^^  ^^  ^^  '^"^®  ^d  ^^y  id^a  that 
684«.  Falconer  blinducss  was  a  disqualification.     Lord  Elchies 

<v.  Arbuthnot, 

9th  Jan.  1751.    reports  Falconer's  case  more  fully  than  Kilkeiv 
£ich!  slo.        ^^9  ^^  shews  that  it  was  a  complicated  caae« 

M.  16817. 
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EarlofFifb. 


There  is  nd  chaii^  in  the  laW  on  this  iixh*   ^^^^  of  Fifk 
ject  since  Stair's  time,  and  there  have  been  re«   t&ust'ebs  of 
cent  cases  within  the  last  seven  years  supports 
ing  it ;  Grant  of  Ballendalloch,  not  reported^ 

In  Waddell's  case,  also  not  reported,  he  never 
had  been  accustomed  to  write.  There  is  no 
case  of  a  deed  cut  down  solely  on  the  ground 
of  blindness.  It  is  impossible  to  fix  any  point 
at  which  a  man  must  begin  to  use  notaries* 
As  the  law  is  to  be  decided  elsewhere,  it  is 
necessary  to  return  a  special  verdict. 
.  The  pursuer  has  failed  in  making  out  his 
ease }  he  has  not  even  proved  blindness. 

Cierk.^^It  is  said  that  in  the  late  cases  of 
Waddell  and  Grant  the  deeds  were  sustained^ 
though  the  parties  wei'e  proved  blind.    Fr6m 
every  page  of  the  proof  in  these  cases  it  is  clear 
they  were  not  blind.     The  Jfirst  Division  of 
the  Court  have  gone  farther,  and  found,  that^ 
though  the  party  could  see,  yet  if  he  could  not 
read  writings  he  ought  to  use  notaries.   Almost 
every  person  who  retains  the  eye-ball  can  dis- 
tinguish light  from  darkness,  and  it  is  not  dis- 
puted that  Lord  Fife  could  to  the  last  dis- 
.tinguish  light  from  darkness,  but  he  was  blind 
to  any  useful  purposes ;  tiiis  is  the  meaning 
^f  total  blindn^s  iii  the  issue,  and  the  Jury, 
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Eaec  of  Fife  upon  this  evidence,  must  find  thai  he  was  total- 
Trustees  of  ly  blind ;  he  could  not  detect  imposition,  or 
^^^^^^^^^'  substituting  one  deed  for  another,  which  is  the 

reason  of  the  kw.  Even  if  properly  tested^ 
these  deeds  could  not  be  sustained ;  but  in 
their  present  form  they  are  mere  waste  paper* 
The  whole  facts  as  to  the  deeds  being  read 
and  signed,  rest  on  the  evidence  of  one  wit* 
ness,  and  he  a  suspicious  one. 
Steel  and  The  case  quoted  on  the  other  side  rather 

S?g^'*  makes  against  them,  for  there  the  man  looked 

attentively  at  what  was  doii^,  and,  if  improper, 
would  have  prevented  it. 

Lord  Chief  Commissioner.-— Afler  three 
long  days  of  anxious  attention  to  this  case,  I 
shall  not  waste  time  by  much  introductory 
statement.  But  the  importance  of  the  case,  and 
the  novelty  of  the  institution,  cannot  here  be 
overboked.  The  cases  hitherto  have  been  few» 
yet  they  have  been  tried  in  a  most  satisfactory 
manner,  owing  to  the  attention  of  the  Juriefl^ 
and  to  the  precision  with  which  the  other  Courts 
have  stated  what  they  wish  ascertained.  They 
have  hitherto  been  chiefly  general  issues ;  this 
is  a  case  of  issues  requiring  special  findii^  as 
to  each  issue.  I  must  detail  and  apply  the 
evidence  qipUcaUe  to  each  issue,  in  their  oiv 
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der,  that  you  may  see  clearly  on  what  proof  Bakl  of  Ftra 
your  spea$l  findmgs  are  to  rest.  TnusTiEBi  ot 

On  the  one  side  there  has  been  much  hiw  ^*^^';*- 
stated,  and  it  has  beeo  met  by  a  partial  state- 
ment of  it  on  the  other ;  this,  though  not  re- 
gular, was  not  to  be  checked,  but  the  question 
(^  law  k  not  for  this  Court* 

In  the  act  of  Parliament  and  act  of  sederunt, 
there  are  provisions  for  discussion  of  the  law  of 
the  case  elsewhere ;  the  &cts  only  are^  to  be  as- 
certained here. 

There  are  two  methods  of  making  a  return 
upon  them,  either  by  returning  specially  the 
&cts  whkh  are  proved,  to  be  drawn  up  here- 
after in  the  form  of  a  special  verdict,  or  by 
ffiving  a  particular  answer  to  each  of  tl^  ques- 

LsmSfii««es.  The  lart  of  these  k  per* 
hapfi  the  best  in  this  case,  and  most  conformable 
to  the  wish  of  the  Court  sending  the  issues. 

The  numbering  of  the  issues  is  of  no  conse- 
quence, but  it  is  necessary,  in  pcant  of  sense 
and  meaning,  to  attend  to  the  division  of  them. 
Istf  They  refer  to  the  blindness  ^  and^  2dr  To 
the  facts  attending  die  execution  of  the  deeds. 

The  first  issue  applies  not  only  to  total  Mindr 
nesB,  but  to  degree  of  blindness,  and  in  fact 
contains  four  distinct  issues.  As  the  Ccmrt 
ha^e  not  sent  it  in  tibe  gemexsl  farm  blmd  or 


n 
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Sa&lofFifb  nott  but  have  expressed  various  degrees,  we 
T&USTIE3  or  cannot  nsk  a  general  return,  unless  you  are  of 
^  w^v^*'   opinion  that  he  was  stone  blind,  which  super* 

«edes  consideration  of  the  others. 

Mr  Clerk  contends  that  the  blindness  proved 
is  total  blindness ;  that  being  so  blind  as  scarce- 
ly to  distinguish  light  from  daricness  is  total 
blindness,  and  should  be  so  found.  But  this 
cannot  be  taken  to  be  the  meaning  here  ;  for 
the  issue  shews,  thdt  what  the  Court  meant  by 
total  blindness  was  the  absence  of  all  power  of 
distinguishing  light  from  darkness,  as  it  is 
put  in  the  altemative,^-^^*  or  was  so  blind  as 
to  be  scarcely  able  to  distinguish  between  light 
and  darkness.'^ 

In  proof  of  his  blindness,  Lord  Fife's  own 
acts  and  even  his  declarations  are  evidence.  He 
was  the  only  person  who  could  know  with  cer- 
tainty. 

It  is  proved  that  couching  was  recommend- 
ed  in  this  case  as  the  only  cure,  and  the  medi- 
cal  gentlemen  agree  that  they  would  not  recom- 
mend that  operation  so  long. as  useful  sight  re- 
mained ;  and  that  they  would  not  advise  it  so 
soon  in  the  case  of  a  man  of  fortune,  as  in  that 
of  one  who  depended  on  his  eyes  for  his  supr 
port.  » 

As  to  the  Ist  Issue.^— If  you  think  he  was 
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totally  blind,  then  you  may  find  in  general  for  £arl  of  Fife 
the  pursuer  on  this  issue  ;  if  not,  then  it  is  bet-  TrustbVs  of 
ter  to  make  a  return  to  each  of  the  questions  it  ^^^^£^*« 
contains. 

2d  Issue. — On  this  the. counsel  differ  as  to 
which  party  is  bound  to  prove.  The  proof  of 
this  issue  depends  on  the.  testimony  of  Forteith 
Williamson,  the  only  witness  called ;  he  was 
left  *  in  the  room  for  the  purpose  of  executing 
the  deeds ;  and  if  you  credit  him,  then  you 
will  find  that  they  were  read  in  presence  of  him 
and  Mr  Souter,  and  then  put  in  a  black  box. 

We  are  of  opinion  that  his  testimony,  though 
a  single  witness,  should  be  left  to  the  Jury ; 
because  it  is  supported  by  facts  and  circum- 
stances ;  and  if  the  gentlemen  at  the  bar  are 
dissatisfied,  they  may  except  to  this  direction. 

If  the  deeds  were  read  over,  then  the  point 
of  law  arising  out  of  that  fact  is  superseded ;  if 
not,  then  the  point,  of  law  arises. 

There  is  no  proof  whisre  they  were  deposit- 
ed, or  whether  there  was  any  interval  between 
the  times  of  signing. 

.  Sd  and  4th  Issues. — As  to  these  there  is  proof 
that  his  hand  was  directed  to  the  place  of  sign- 
ing, but  not  led,  and  there  was  an  actual  put- 
ting, not  a  mere  attempt  to  put  his  subscrip- 
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lAiLL  OF  Fin  tion ;  but  the  act  of  signiog  also  depends  on 

TnufTEEs  o^  the  eTidence  of  Forteith  Williamson, 

Bah ofFife.       ^^1^  i^g T^g  ^  ^^  side  is  said  to  be 

purely  a  question  of  law,  and  on  the  other  a 
question  for  a  Jury.  We  are  of  opinion  that 
the  acknowledgment  is  a  matter  for  your  con«* 
sideration ;  whether  it  was  a  verbal  acknow* 
ledgment  or  by  facts,  must  equally  depend  on 
your  opinion  of  what  has  appeared  in  eTidence* 

As  to  the  first  branch,  there  is  no  evidence 
of  a  direct  verbal  acknowledgment*  As  to  the 
seoond,  Lord  Fife  may  have  come  into  the  room 
while  the  testing  clause  was  dictating  and  Wil- 
S(m  signing  as  witness*  It  will  here  be  better 
to  find  specially  th^  facts  as  they  appeared  m 
evidence,  leaving  it  to  the  Court  of  Sesnon  to 
judge  of  the  law^  and  to  decide  whether  in  law 
these  facts  amount  to  an  acknowledgment.  ^ 

6th  and  7th  Issues.~-You  cannot  doubt  Lord 
Fife's  attention  to  business.  There  is  no  proof 
of  the  deeds  being  compared  with  the  scrolls ; 
indeed  Williamson  swears  that  he  never  saw 
the  scrolls. 

This  case  is  of  great  consequence  to  th^ 


*  Th«  Lord  Chief  Commissioner  stated  particularly,  m 
this  part  of  the  case,  the  terms  in  which  the  Jury  might  find  the 
facts  as  to  what  passed  at  the  time  Wilson  subscribed  as  a  witness. 
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pitrtits,  and  so  is  it  to  the  law  of  the  country ;  Earl  of  f ipt 
but  in  the  return  to  be  made  from  this  Courts  it  TrvstTes  ov 
is  of  the  greatest  importance  that  we  should  not  ^^fl?^/?'* 
step  beyond  our  province)  but  confine  ourselves 
to  what  is  remitted  to  us. 

If  the  whole  of  this  case  had  been  sent  to 
this  Court  upon  one  issue,  there  is  no  Judge 
sitting  here  who  would  have  been  bold  enough 
to  decide  the  point  of  law,  but  would  have  ask- 
ed a  special  verdict ;  and  your  finding  specifi- 
cally on  each  issue  will  amount  to  that. 

Grant  requested  to  know  if  he  was  correct 
in  thinking  that  his  Lordship  had  directed  the 
Jury  to  find  that  the  deeds  were  not  read  over, 
•if  they  did  not  believe  Forteith  Williamson. 

Lord  Chief  Com MissiON£R.-~There  is  no 
evidence  that  they  were  read  over. 

Grant'^^We  apprehend  that  though  we 
could  not,  they  might  have  called  Mr  Souter, 
the  other  witness,  and  on  this  ground  we  hope 
your  Lordships  will  forgive  us  for  presenting  a 
bill  of  exceptions. 

Lord  Chhbf  Commissioker.-— Certainly ; 
but  the  Court  here  can  only  found  on  the  evi- 
dence given. 

The  Jmry  found,  *\Ab  to  the  first  issue, 
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Earl  of  Fif«  «  that  James  Earl  of  Fife,  at  the  date  of  the 
T&VSTEE3  OF  ^*  deeds  under  reduction,  viz.  on  the  7th  of 
^t!i^"'    "  October  1808,  was  not  totally  blind,  though 

'<  he  could  scarcely  distinguish  between  light 
*'  and  darkness.  The  said  £arl  was  at  that 
time  incapable  of  reading  any  writing,  writ- 
ten instrument,  or  printed  book*  He  could 
'*  not  at  that  time  discover  whether  a  paper  was 
"  written  upon  or  not.  As  to  the  second  issue, 
**  That  the  said  deeds  were  read  over  previous 
to  the  said  EarPs  name  being  put  thereto,  in 
presence  of  Stewart  Souter,  and  Alexander 
"  Forteith  Williamson,  or  one  or  other  of 
"  them ;  it  is  not  proven  whether  they  were 
"  all  read  to  him  at  one  and  the  same  time,  or 
'*  at  different  times,  but  one  was  read  at  the 
time  the  deeds  were  signed.  There  is  no 
proof  whether  they  were  deposited  and  kept 
in  the  room  in  which  they  were  read  during 
the  whole  period  which  elapsed  from  the 
commencement  of  the  reading,  till  the  name 
^[  of  the  said  Earl  was  put  to  them  as  aforesaid, 
"  or  where  they  were  deposited.  As  to  the 
'^  third  issue.  That  the  said  Earl  put  his  name 
'^  to  the  said  deeds  by  feeling  for  the  finger  or 
"  fingers  of  another  person  on  the  spot  for  sig- 
*^  nature ;  and  was  no  otherwise  assisted  than 
^^  as  above  described.     As  to  the  fourth  issue. 
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«<  That  the  said  Earl  put  his  name  to  ihe  said  Sa&l  ofFifb 

*^  deeds  at  one  and  the  same  time.     As  to  the   Trustees  or 

*«  fifth  issue,  That  the  said  Earl  put  hb  name   fi^'^^^^P^"- 

<<  to  the  deeds  under  reduction  in  presence  of 

^*  one  instrumentary  witness,  viz.  Alexander 

**  Forteith  Williamson ;  but  it  is  not  ^ven 

<*  that  the  said  Earl  did  admowledge  his  sub- 

**  scription  to  George  Wilson,  the  other  instru- 

^  mentary  witness.      As  to  the  sixth  issue, 

**  proven  in  the  affirmative.  As  to  the  seventh 

**  issue,  That  the  only  means  which  the  said 

<<  Earl  took  to  ascertain  that  the  deeds  under 

^*  reduction  were  conform  to  the  scrolls  of 

*^  deeds  prepared  by  his  agents  under  his  spe* 

<<  cial  directions,  were  his  having  the  said  deeds 

«  read  over  to  him.**  * 

Lord  Advocaie,  Clerk,  Jeffrey,  «/•  A,  Murray,  Cockhum,  and 
BMnsm,  for  the  Tursuer. 

Thomson,  Grant,  Ftdlerion,  Mackenzie,  and  Moncretff^,  for 
llie  Defenders. 

(Agents,  FT.  Cooky  w.  s.  and  James  JoUky  w.  s.) 


1816. 
Dec  6. 


The  Lord  Advocate  applied,  in  the  Court  A  new  trial 

granted  of  the 
second  issue. 


•  This  trial  lasted  three  days ;  each  adjournment  took  place 

r 

with  the  consent  of  parties ;  and,  by  the  same  consent^  the  Jury- 
men were  pennitt^  to  go  to  their  own  homes* 
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EarlofFifb  of  Session,  for  a  rule  on  the  defenders  to 
Trustees  of  shew  eause  why  a  new  trial  should  not  be 
^C;;^"'  grsated  of  the  sebond  issue. 

1  stf  On  the  ground  of  misdirection  by  the 
Judge,  who  stated,  that  if  the  Jury  believed 
Forteith  Williamsdn,  then  they  would  find  the 
deeds  read  over,  though  he  wbs  the  only  wit* 
ness  to  that  fact. 

fidf  That  the  verdict  was  not  suppcxrted  by 
legal  evidence.  The  testimony  of  rnie  mtness 
is  not  evidence. 

The  circumstances  of  the  case  do  not  supp(Ht 
his  testimony,  and  the  verdict  shews  the  defec- 
tive nature  of  the  evi^nce  given,  as  it  finds  the 
deeds  read  in  presence  of  one  or  other  of  two 
individuals. 

Dec.  21.  The  Court  were  agreed  in  granting  a  new 

trial  on  the  second  issue.  All  the  Judges  gave 
it  as  their  opinion,  that  it  was  proper  to  leave 
the  evidence  of  Forteith  Williamson  to  the 
Jury,  for  though  a  single  witness,  there  were 
concomitant  facts  and  circumstances  to  render 
his  evidence  legally  admissible.  But  they 
thought  there  was  not  with  it,  sufficient  evi- 
dence to  support  the  finding  on  the  second 
issue,  as  to  the  deeds  having  been  read  over  to 
Lord  Fife  previous  to  his  signing; 
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On  the  8th  February  1817,  an  application    B^i^l  of  Fifb 
was  made  hf  the  pursuer  to  the  Court  of  Sech   TRusTEBa  ov 
sion^  to  make  the  trustees  pursuers  in  the  new   ^^^^^^^* 
trial.     The  Judges  agreed  in  opinion,  that,  the   Act.  Sed.  9tii 
d9th  section  of  the  act  of  sederunt  did  not  re*   j  3^9.      ' 
gulate  the  present  question ;  and  that  suffix 
cient  grounds  liad  not  been  stated  for  chan^ng 
the  sitimticm  of  the  parties* 


NEW  TRUL« 

HIBSEKT, 
THE  TH&££  L0BD8  COMUISfllONSaB. 


1817. 

Of  this  date,  the  new  trial  of  the  second      March  s. 
issue,  viz.  whether  the  deeds  were  read  over,     ^'*"*v*"*^ 
&c.  proceeded. 

In  opening:  the  case  for  the  pursuer,  Mr  At  Anew  trial 

*  *  1111  n      ititincompe- 

Cierk,  to  shew  the  Jury  why  ha  had  no  conn-  tent  to  atate 
dence  in  Forteith  Williamson,  and  as  a  reason  giTcTb/!!^ 
jfor  not  calling  him  as  a  witness,  was  proceed-   ^  ^*  ^^ 
ing  to  state  the  evidence  given  by  him  on  the 
former  trial,  when  he  was  interrupted  by  Mr 
Grants  for  the  defender,  on  the  ground  that  he 
was  not  entitled  to  state  any  suspicions  of  the 
witness,  as  one  of  inferior  credit. 
Lord  Chi£F  Commissioner.— Mr  Clerk 
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Mar.  9,  1817. 


Trustees  of 
BarlofFif£* 


Earl  of  Fifi   mvist  not  State  the  former  evidence  of  this  wit^ 

nes8,  but  is  entitled  to  the  full  benefit  of  the 
Statement  that  the  Court  granted  the  new  trial 
on  the  ground  that  the  former  evidence  was 
insufficient.  It  is  necessary  to  know  that  the 
new  trial  was  ndt  granted  on  the  ground  of 
misdirection,  where  the  Court  allow  it,  ea:  de* 
bito  justiticBj  but  thdt  it  was  on  aceount  of  the 
insufficiency  of  evidence,  where  granting  anew 
trial  is  matter  of  discretion.  The  witness  must 
be  received  here  as  any  other  witness ;  the  evi« 
dence  at  this  trial  must  proceed  on  its  own  basis* 


The  witness  was  afterwards  caUed,  and  ex. 
amined  for  the  defender* 


When  one  of 
a  number  of 
issues  is  sent  to 
a  new  trial,  the 
return  of  the 
former  Jury  to 
the  other  issues 
-may  be  held  as 
facts  at  the 
new  trial. 


A  witness  called  for  the  pursuer  was  asked 
a  question  as  to  the  state  of  Lord  Fife^^  eyes. 

Lord  Chief  Commissioner. — The  whole 
of  the  former  verdict  is  final,  except  in  so  far 
as  it  is  disturbed  by  this  trial  of  the  second  is- 
sue ;  the  question,  therefore,  is  unnecessary. 

Mr  S.  Souter  was  called  as  a  witness  for  the 
defender. 

Jeffirejfy  for  the  pursuer^  objected  on  two 
grounds. 

an  incompetent 

witness  in  support  of  an  entail  of  lands,  which  it  b  the  principal  object  of  the  trust 

to  manage. 


A  trustee  who 
is  to  have  a 
reasonable  re- 
muneration for 
his  trouble 
in  executing 
the  trust*  is 
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1.  It  is  iM)t  caUing  a  mere  nominal  trustee  to  ^^^  ^^  ^'^* 
support  the  right  of  the  real  party,  but  it  is  Trustees  ok 
calling  him  to  support  his  own  title  as  trustee.      ^^^  °^  ^^^ 

£•  He  has  a  patrimonial  interest,  as  he  is  to 
have  a  reasonable  compensation  for  his  trouble. 
This,  by  the  opinion  of  counsel,  has  been  fix- 
ed at  L.350  per  annum,  and  he  has,  besides, 
a  liai^  factor's  fee. 

It  may  perhaps  be  said,  this  objection  only 
applies  to  the  trust-deed,  but  the  trust-deed 
and  deed  of  entail  are,  in  fact,  <me  and  the 
same. 

Thomson. — There  is  here  a  great  penuria 
testiunif  and  if  the  Court  are  compelled  to  re- 
ject this  evidence,  they  must  do  it  with  regret. 
Being  nominally  a  defender  is  no  valid,  objec- 
tion to  tutors  and  trustees.  This  witness  is  ad- 
missible in  any  question  as  to  the  estate^,  and 
being  called  in  support  of  the  trust-deed  does 
not  vary  the  question. 

Interest  is  in  general  a  good  objection,  but 
this  case  does  not  fall  under  the  general  rule. 
By  the  trust-deed,  he  is  only  entitled  to  a  rea- 
sonable remuneration  for  the  time,  skill,  and 
industry  he  bestows.  Counsel  have  fixed  what 
is  a  reasonable  sum,  and  we  have  the  opinion 
of  the  most  eminent  Chancery  lawyers  on  the 
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Bakl  op  Fit e   clauses  of  this  deed,  that  ia  Enghmd  it  would 

Trustees  of  not  disqualify  the  witness. 

'IRA^^^ovfin.       Nothing  has  been  said  to  shew  any  intenab 

he  haa  in  the  deed  of  entoil.  The  trust-deed 
is  independent  of  it,  and  may  stand,  thoii^ 
the  entail  be  cut  down.  .   . 

Lord  Chief  CoMMissiOKSR>-«>llie  Court 
are  decidedly  of  opinion,  that  this  is  an  iiuj 
terest  so  direct  .as  to  exclude  Souter  as  a  wit- 
ness. If  he  was  merely  a  trustee,  the  Court 
of  Session  might  have  authorized  bis  examina^^ 
tion,  but  he  is  not  merely  a  trustee,  he  has.  a 
pecuniary  interest  depending  on  the  validity  of 
the  deeds  under  reduction^  and  he  is  called  to 
give  evidence  to  su^^ort  the  deeds. 

As  the  law  of  England  has  been  alluded,  to^ 
I  may  mention,  that  though  the  Chancellor 
will  extend  his  authority  to^  ojrder,  in  some 
cases,  the  examination  of  witnesses  inadmissible 
at  common  law,  yet  he  will  not  do  so.  in  the 
case  of  last  will. 
BuHer'sN-P.       The  question  of  interest  is  stated  by  BuL- 

ler,  J.  to  be,  whetiier  the  witness  can  gain 
an  immediate  advantage  from  the  event  of  the 
suit.  This  is  the  law  of  'Common  sense,  and 
must  be  as  much  the  law  of  nScotland  as  df 
Enghmd.  .    . 

The  law  holds  that  justice  cannot  be  done  if 
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the  evidence  arises  from  sources  tainted  by  in-  £A&t  of  Fipb 
terest.  The  amount  of  the  interest  is  nothing  ;   Tkvsteis  o» 
the  ooly  question  is,  if  the  interest  of  the  wit-  2^^;^^|^«* 
MSB  is  affected  by  the  event  of  the  trial ;  and 
that  it  is  80  in  this  case  is  manifest* 

Lord  Prrsf illy.-^!  entirely  c<Ricnr  in  this 
afMrnoB,  and  may  add,  that  all  our  authorities 
prove  that  S.  Souter  could  not  have  been  an 
instrumentary  witness  to  this  deed,  on  account 
of  his  intiarest  under  it ;  and  the  parties  shew 
that  they  knew  this,  by  gecting  Wilson  to 
subscribe.  The  nearest  refartions  nught  have 
been  instnimentary  witnesses,  but  S.  Souter 
conld  not.  How,  then,  can  the  defenders 
think  o(  supporting  the  deed  by  his  parol  tes« 
timony  ? 

A  naked  trust  would  not  hare  disqualified 
him,  but  he  was  agent  in  getting  these  deeds 
executed ;  and  a  trustee  or  tutor  cannot  be 
a  witness  if  he  has  taken  a  particular  interest 
in  Ihe  businesB  on  which  his  evidence  is  re*  See  Reid  ^ 

I  entirely  concur  in  all  that  your  Lordship 
has  dSEited,  and  mention  these  as  additional 
grounds  for  rejecting  this  evidence. 

On  a  sugges^ti  tram  the  bar,  the  Lord 
Chief  Commissioner  observed,  that  the  Court 
saw  no  grounds  for  separating  the  deeds. 


ISO 
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It  IS  a  directy 
not  a  contin- 
gent interest} 
that  disquali- 
fies a  witness. 


Earl  OF  Fife       The  next  witness  called  was  Forteith  Wit- 

Trustees  of    liasnson. 

EarlofFife.  je^ey  objected,  1.  He  is  interested  to  sup- 
port these  deeds,  as  there  was  a  legacy  left  him 
by  Lord  Fife  only  the  year  before  their  execu- 
tion ;  and  he  holds  a  factory  under  the  trustees. 
2.  He  has  been  a  most  active  agent,  and  we 
shall  prove  other  facts,  materially  affecting  his 
credit. 

Lord  Chief  Commissioner. — Agency  is. a 
separate  objection,  and  if  you  mean  to  rest  on 
it,  you  must  prove  it  by  the  witness,  or  oth^r 
testimony.  This  is  not  the  time  for  decidii^ 
on  this  objection  ;  the  evidence,  of  the  ageney 
must  first  be  laid  before  us  ;  but,  if  you  fail  in 
making  it  out,  we  are  clear  that  the  interest  is 
not  such  as  to  disqualify  this  witness. 

Grant  objected,— The  alleged  actings,  were 
before  the  witness  was  cited. 
*  Witnesses  were  then  called  to  prove  the 
agency.  The  first  called  had  been  in  Court, 
and  heard  Mr  Jeffrey's  speech,  and  was  rej^^ 
ed,  though  it  was  maintained  that  he  was  a 
competent  witness,  not  having  heard  any  part 
of  the  evidence.  After  examining  s^nother  wit-' 
ness,  the  Court  were  clearly  of  opinion  that  the 
agency  was  not  proved* 


^ 
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Mr  Grant  then  suggested,  That  it  was  irre-   Earl  of  Fifb 
gular  to  state  any  thing  affecting  .merely  the    Trustees  of 
credit  of  the  witness,  when  Lord  Gillies  ob-   ^^^^^^^* 
served,  That  if  there  was  no  objection  to  his   ^^ » incompe- 
admissibilityf  then  he  must  be  called.  testimony,  to 

Clerk  argued,  That,  when  it  can  be  done,   gSly  of^''*" 
objections  are  stated  both  to  admissibility  and   a^»™«»  ^»^ 
credit ;  before  the  witness  is  called,  that  if  he   disqualifying 
is  objectionable,  he  may  be  received  cum  nota.    2iii.'       ^^ 

Lord  Pitmilly  suggested,  That  this  appear- 
ed to  be  the  proper  time  for  stating  the  objec- 
tions, and  the  Court  could  then  judge  whether 
the  objections  went  to  the  admissibility  or  cre- 
dibility of  the  witness. 

Mr  Jeffrey  then  proceeded  to  state  a  num- 
ber of  objections,  and  accuse  the  witness  of  a 
number  of  crimes,  which  it  would  be  improper 
to  detail,  as  he  was  interrupted  by  Lord 
Gillies. 

Lord  Gillies. — With  deference,  I  think  we 
have  heard  a  great  deal  too  much.  Mr  Jeffrey 
must  be  aware  that  he  cannot  be  allowed  to 
prove  his  statements,  and  in  that  situation,  it 
appears  to  me  impossible  to  allow  the  state- 
ments to  be  made. 

Lord  Pitmilly. — I  concur  entirely  in  the 
.opinion  given.  Neither  general  nor  special 
objections  of  this  sort  can  go  to  proof.     Both. 
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EAii  ov  Fife  the  witness  and  the  party  might  be  injured  by 
TftusTBss  OF  allowing  such  a  'prooi.  No  proof  of  this  sort  is 
Sam  or  Fin.  ^gmp^gut .  ^^^  if  the  other  party  wish  to  an- 
swer the  statement,  I  think  they  are  entitled  to 
do  so. 

Thomson^-'^The  statement  is  as  new  and 
surprising  to  us  as  to  the  Court,  and  we  can 
only  give  it  a  flat  contradiction. 

Lord  Chief  Commissioner.— I  feel  great 
difficulty  in  delivering  an  opinion  in  this  case, 
as  the  rule  of  the  law  to  which  I  have  been  most 
accustomed  differs  from  the  law  of  Scotland. 

If  I  had  been  to  follow  the  lights  which  I 
possess,  the  course  would  have  been  to  call  the 
witness,  then  to  call  others  to  swear  that  they 
would  not  bdieve  him  on  oath.  The  statements 
made  of  particular  facts  would  not  have  been  al- 
lowed in  evidence,  as  a  man  is  not  supposed  to 
come  prepared  to  rebut  particular  facts;  but 
be  is  supposed  to  be  ready,  on  all  occasions,  to 
svpport  his  character  in  general. 
.  Ckrk  then  stated,  By  this  decision  I  aih  cut 
out  of  every  method  of  impeaching  the  credit 
of  a  witness,  as,  by  the  law  of  Scotland,  general 
questions,  of  the  sort  mentioned,  are  inadmts- 
j^ble«,  I  must,  therefore,  present  a  bill  of  ex- 
eeptions^  and  jHrotest  for  reprobators,  which 

s  V 
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wiU  entide  ina  to  prove  the  factSy  if  the  wk&ess  Eikl  of  Fivb 
shall  be  guiity  of  falsehood.  TRvsrcii  or 

After  the  witness  was  examined,  Mr  Ckrk  EARLo»Fiv«. 
stated  his  wish  to  prove  the  former  testimony 
of  the  witness,  to  which  Mr  Thomson  did  not 
direct,  though  he  would  have  no  opportunity 
of  observing  upon  it. 

LoftD  Chi£f  CoMMi88iON£B.-^It  is  dear 
that  where  the  point  is  ruled  by  the  law  of 
Scotland,  by  that  law  we  are  bound.  Thfere 
seems  no  rule  against  bringing  witnesses  in  re- 
ply to  contradict  the  testimony  given.  These 
may  be  examined  to  facts  that  took  place  at 
the  time,  or  to  prove  the  evidence  at  the  former 
trial.  What  the  witness  said  judicially  may  be 
fixed,  but  it  is  incompetent  to  prove  extrajudi* 
cial  statements. 

His  former  evidence  may  be  proved  by  ex- 
amining the  shorthand  writer,  and  by  reference 
to  the  Judge's  notes,  I  have  known  the  notes 
by  the  Judge  held  sufficient,  but  the  most  or- 
dinary practice  is  to  put  the  shorthand  writer 
on  ioath.  This  will  shew  that  this  Court,  as 
well  afs  the  Coyrt  of  Session,  is  provided  with  a 
remedy  for  correcting  contradictory  testimony. 
The  evidence  may  now  be  called,  and  then 
Mr  JeflSrey  will  observe  upon  the  whole  case. 
'   This  evidence,  however,  was  not  called. 
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Earl  or  Fife       Thomson  contended, — The  Jury  must  pre- 
Trustees  or  sume  that  the  deeds  were  read  from  their  being 

ten  days  at  Duff  House  before  they  were  sign- 
ed, as  well  as  from  Lord  Fife's  extreme  suspi* 
cion  and  attention  to  business.  The  pursuer 
undertook  to  prove  that  the  deeds  were  not* 
read  ;  and  if  he  had  proved  that  olher  deeds 
were  substituted,  then  his  plea  would  be  tri- 
umphant. But  he  has  shrunk  from  his  aliegaT 
tion,  and  merely  wishes  to  raise  a  presumption 
that  they  were  not  read  at  the  time  of  signing. 
It  is  of  no  consequence  at  what  time  they  were 
read. 

Clerk,  in  opening  the  case,  and  Jeffrey y  in 
reply,  maintained,— -The  Jury  are  not  to  try 
whether  it  was  competent  for  the  late  Lord  to 
execute  the  deeds  in  the  way  he  has  attempted, 
or  whether  he  must  do  it  by  notaries  and  wit- 
nesses. The  simple  fact  for  their  considera- 
tion is,  whether  the  deeds  were  read  over?  It 
is  not  necessary  to  take  the  alternative,  that 
they  were  or  were  not  read  ;  there  may  be  no 
proof  one  way  or  other.  Proof  of  a  negative 
proposition  is  in  most  cases  impossible ;  and 
if  it  was  necessary  in  this  .case  to  prove  it 
completely,  then  the  case  is  not  made  out. 
If  a  person  who  can  see  signs  a  deed,  he  is 
presumed  to  be  acquainted  with  its  cimtents. 
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and  can  only  chaUenge  it  on  the  ground  of  B^-. '^  F.« 
fraud ;  but  if  he  is  bUnd,  it  is  necessary  to.  Trustees  qv 
prore  that  he  was  made  acquainted  with  its 
contents*  Thete  is  the  strongest  probability 
that  the  deeds  were  not  read.  The  lei^h  ai 
time  they  were  in  preparation,  Lord  Fife's  bad 
health,  his  signing  other  deeds  without  having 
them  read,  ail  shew  the  improbability  of  their 
being  read. 

In  opposition  to  this  probability  there  is  only 
one  witness,  unsupported  by  circumstances; 
indeed,  the  other  Court  held  that  his  former 
evidence  was  not  so  clear  and  distinct  as  to  be 
capable  of  being  mipported  by  circumstances. 

Lord  Chief  Commissioner.— *This  is  a  case 
of  great  importance  in  point  of  stake,  and  also 
in  point  of  precedent,  and  as  a  fair  specimen  of 
tiial  by  Jury. 

Formerly  a  number  of  issues  were  sent,  now 
there  is  a  single  point ;  but  it  is  proper  to  re* 
fer  to  the  former  case  so  far  as  to  make  this  in- 
tellig%le,  and  in  so  far  as  it  is  evidence  in  this 
case.  At  the  former  trial  Forteith  Williamson 
was  the  only  witness  to  the  reading  of  the 
deeds ;  and  though  the  Second  Division  of  the 
Court  of  Session  thought  we  did  right  in  send- 
ing his  evidence  to  the  Jury,  still  they  thought 


1^  CIAAB»  TMID  nr        (Mar.  8,  ISir.) 


EAfti^ofFivB  that  a  diflfinfent  coiicliukm  oug^  to  iianre  besQ: 

T11V8TKB8  OF  drawn  from  it  by  the  Jury. 

Ba^lofFifi.       rj^^  ^^^  omnesbackto  u&ontbeendenorof 

tlie  Hame  witness^  and  now  there  taless  pEoof  of 
die  deeds  b^ng  re»d  than  formerly^  as  the  wit* 
nei»  does  not  now  reeolleet  circuniitancea  whidr 
be  stated  on  the  former  trial.  This  evidenee 
is  not  to  be  eKfilttded,  but  it  must  be  wei^ied 
in  golden  scales.  It  is  important  to  conaidee 
that  perfect  oonsuteney  in  recolketion  ia  not 
tabe  eiqiected»  and  rather  abowa  a  atorymadeu^ 
On  the  other  hand»  a  person  fahrrating  aitory 
will^  as  in  the  present  instattoe»  merdy  state  the 
general  fiict,  without  mentioniiig  paftictdasrs* 

In  this  case  the  only  witness  who  could  be 
brought  to  coatradiet  the  statenuaat  is  Stewart 
Sottter  I  he  could  not  be  a  witness  lor  the  d6<» 
fenders,  though  he  might  have  been  for  the 
pursuer ;  his  counsel  not  calling  hkn»  ia  noti 
however^  to  be  held  conclusive  against  the  pur- 
inef. 

The  pursuer  rests  hia  case  im  the  presump. 
tions  that  the  deeds  were  not  read»-~frein  Lord 
Fife's  advanced  a!ge»~-h1s.severe  diflorder,-?«4iis 
inability  to  attend  long  to  business,  at  one 
time, — his  dispositMm  to  8leep,*-^he  short  time 
within  which  the  deeds  were  executed  after 
they  were  sent  northt-— hia  habit  of  aigning 


^ 
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dank  witiumt  facxdligtlwte  md^^liis  re^i^  SAii  of  Fitt 
ing  particular  passages  of  the  deeds  in  questtini  Ttumtt  ot 
tofatmd^-^-'^d  from  Wilam  not  faatiiig  heard  ^^^J;^^^- 
anj  part  of  them  read* 

We  caniot  take  the  summons,  condescends^ 
enoe»  &o*  as  correcting  die  issue;  hat  when- 
tbey  confeun  deUbemte  statements  and  not 
mete  argimieitf»  and  are  put  in  proof,  they  are 
proper  £at  tiie  eensidiiratioai  of  a  Jury*  Senraral 
of  the  articles  in  the  condescendence  and  an- 
sven  were  properly  read,  but  I  am  not  sure 
iM^vr  fir  it  is  warraiidiable  to  draw  a  conclusion 
from  «  statement  made  merely  because  k  is  not 
distinctly  denied.  All  the  jHX>babilities  ought, 
however,  to  be  kept  in  view;  and  amongst 
these  you  must  consider,  whether,  after  a  long 
ecHrrespondence  on  the  subject, — after  so  much 
psdns  and  anxiety  in  the  preparation,— it  is 
probable  that  the  deeds  would  be  read  over  be* 
fore  signing. 

It  is  extremely  important  that  we  should  re^ 
turn  to  the  other  Court  a  finding  which  they 
can  ap^y  akmg  with  these  found  on  the  former 
trial,  but  the  Jury  are  not  on  this  account  to 
stretch  their  consciences  beyond  the  evidence  ; 
and  though  it  is  desirable  to  find  that  they 
wete  or  were  not  read,  still  it  is  quite  compe- 
tent to  find  that  it  is  not  proved  one  way  or 
other ;  but  as  this  is  by  no  means  desirable,  I 
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Ba&l  ov  Firs  trust  you  mil  emsuier  well  before  yofu  aiake 

Trusties  of    tlUS  return.  t 

Eari,  of  Fif«.       j£  y^^  1^  ^£  c^inion  that  they  were  not  read, 

this  supersedes  consideration  of  the  other  parts 
of  the  issue  ;  if  you  are  of  opinion  that  they 
were  read,  you  will  then  also  say  whether  it 
must  not  have  been  at  difierent  times.  At  al) 
events,  you  may  find  they  were  not  read  in 
presence  of  the  instrumentary  witnesses. 

Verdict,—**  That  it  was  not  proven  that  the 
**  deeds  had  been  read  over  to  the  Earl  of  Fif6 
**  before  his  »gnature  was  affixed  thereto.'' 


1617 

May  23  k  80,        The  bill  of  exceptions,  on  account  of  rejecting 
andjfunes^      Mr  Souter  as  a  witness,  came  on  for  discussion 

in  the  Court  of  Session. 

Grant  and  Thomson  argued, — Mr  Souter 
being  nominally  a  defender  is  no  valid  objec- 
tion ;  Yule  V.  Yule,  28th  February  1755,  M. 
16765;  Reid  v.  Gardyne,  10th  July  1813. 
A  trustee  is  in  a  similar  situation  with  a  tutor 
when  he  does  not  act  as  agent ;  Scott  v.  Caver- 
hill,  19th  December  1786,  M-  16779 ;  Earl 
March  v.  Sawyer,  21st  November  17*9,  Kilk. 
600,  M.  16757.  In  England,  where  the  rules 
in  general  are  stricter,  this  has  been  carried 
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faitker  by  Lord  Hardwicke  j  1  WiUiani%  290.^  Bael  op  Fits 
Interest  he  has  none ;  the  sum  is  a  xnere^remii-*  Thustces  ot 
neration  for  his  trouble ;  it  is  not  a  vested  in-  ^!l^!Z'^** 
terest,  which  he  can  enforce  in  taw ;  Downing, 
Ambler,  593.  Agents  for  merchants  come 
very  near  this ;  Dixon  v.  Cooper,  3  Wilson, 
40,(1769  0  Benjamin,  2  Hen.  Bl.  590;  Cham^ 
pion  V.  Atkinson,  3  Keble,  90.  These  apply, 
as  the  law  of  evidence  does  not  depend  cat 
municipal  regulation,  but  on  the  principles  of 
right  reason  ;  Sim  and  Scott  v.  Donaldson,  SSd 
November  I7O8,  Forbes,  281,  M.  16713. 
Members  of  burghs  are  competent ;  Hospital 
of  Leith  V.  Town  of  Kinghorn,  11th  January 
1576,  M.  16651 ;  Town  of  Inverness  v.  For- 
bes,  13th  June  I672,  Stair,  11.  84,  M.  16675  ; 
Mackenzie  and  Fraser  v.  Town  of  Inverness, 
14th  June  1709,  Fount.  502,  M.I6717.  Un- 
less  one  or  other  of  the  objections  is  good,  they 
cannot  be  taken  together ;  and  though  Souter 
were  not  competent  as  to  the  trust-deed,  he  is 
undoubtedly  competent  as  to  the  deed  of  entail. 
Jeffirey  and  Clerk^  on  the  other  hand,  main- 
tained,— The  two  deeds  are  in  fact  the  same, 
and  the  objections  are  to  be  taken  in  connec- 
tion.    He  is  a  defender, — ^a  trustee  brought  to   Gray  v. , 

support  the  trust-deed, — ^he  is  connected  with   Ki]k*60f?. 
the  cause  and  the  execution  of  the  deeds, — ^has   ^*  ^^"^^ 
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ea&l  or  Fifb  been  praNWt  at  tnd  gHren  pcirtiiil  caiUMiel  jaii  all 

Trv tTSBt  or  tiie  inrett^kBUi  and  ut,  ih»  first  trMt  md  Imv 

^^^^^;^  a  pecmiiary  mteresU 
Scott  V.  Caver-      EUjot's  caae  in  1786  is  sbgnrtly  i^epQited^  and 

hill,  I9t)i  Dec  .     i  1  /• 

i78«.  appears  to  have  hem  one  of  mere  ag?ney« 

M.  16779.  ^  certain  laxity  of  practice  has  boea  intro- 

duced, and  witnesses  inadmissible  at  common 
law  have  been  examined  by  the  Court,  from  an 
understanding  that  Judges,  by  long  practice, 
are  capable  of  judging  of  the  weight  due  to 
such  testim<my  ;  but  the  case  is  different  when 
it  is  to  be  submitted  to  a  Jury,  who  have  not 
had  that  experience. 

LoBD  JusTicB-CLERK.-^^^-It  IS  uot  neccssary 
to  go  at  large  into  this  case.  I  formerly  threw 
out  a  hint  that  we  ought  to  order  the  examioa* 
tion  of  this  witness,  but  on  seeing  the  whdh 
circumstances,  I  am  satisfied  it  is  impossible* 

His  interest  is  so  manifest,  direct,  and  pal- 
pable, in  the  trust«deed,  that  he  cannot  be  re* 
ceived ;  but  in  considering  his  interest,  it  is  im^ 
possible  to  throw  out  of  view  his  character  <^ 
defender,  or  another,  which  might  not  per  se 
have  been  sufficient,  that  he  is  the  person  under 
whose  eye  and  superintendence  thase  deeds 
were  executed. 

On  the  distinction  taken  between  the  deeds^ 
the  preamble  clearly  shows  that  it  was  one 
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transaction  ;  and  if  there  are  siibaedmate  piu> 
poses  in  the  trust-deed,  the  dkfmmce  for  m»- 
naging  the  whole  would  he  too  large  for  that 
limited  ohject.  It  has  not  been  made  out  that 
it  is  competent  to  examine  him. 

The  other  Judges  concumd,  and  the,  ex- 
ception was  disallowed^ 


TtLTSEStp 
iU£  TUK££  LO&DS  C0MMI88I0KE1S. 


Dickson  v.  Taylor. 

I  HIS  was  aa  action  of  damages  by  Mr  Dickson, 
of  the  Calder  coal  work,  against  the  manager  of 
another  eoalwork,  for  enticing^  carrying  away, 
harbouring)  and  detaining  a  collier. 

Defence.—- The  defender  never,  by  him- 
self or  others,  attempted  to  seduce  a  poUier 
under  engagement  at  another  work.  Nor  did 
he  harbour  ot  detain  the .  one  in  questions, 
knowing  him  to  be  under  engagement. 

Gray  Russel,  a  collier,  was  engsfged  at  the 
Calder  coalwork,  to  turn  out  7^0  carts  of  coals ; 
aj%er  tumixig,  out  about  80  carts,  he  engaged 
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DicKsoK      himself  to  the  defender,  who,  as  is  usual,  sent 
Taylok.      a  cart  for  Russd's  wife  and  furniture. 
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ISSUES. 

«  1.  Whether,  upontheSdof  March  1814, 
or  about  that  time,  Gray  Russel,  a  collier, 
was  under  contract  or  engagement  to  serve 
the  pursuer,  by  working  as  a  collier  at  the 
coalworks  ? 

"  2.  Whether  the  defender,  upon  the  2d 
of  March  1814,  or  about  that  time,  knowing 
of  the  engagement  of  the  said  Gray  Russel, 
did,  by  himself  or  by  others,  acting  by  his 
authority,  entice  or  seduce  the  said  Gray 
Russel  to  desert  the  service  of  the  said  pur- 
suer, during  the  subsistence  of  the  said  en- 
gagement ? 

"  3.  Whether  the  said  defender  did  retain 
the  said  Gray  Russel  in  his  service,  and  did 
employ  him  as  a  collier,  after  he  knew  of  the 
said  Gray  RussePs  engagement,  as  aforesaid, 
with  the  pursuer,  or  after  the  said  engage- 
ment had  been  intimated  by  the  said  pursuer 
to  him  the  said  defender." 


An  uiwtamped        Th^  ^^t  witness  Called  for  the  pursuer  was 
contract  cannot   underground  overseer  of  the  Calder  coalwprk, 

be  given  m  evi-  ®  ^     » 

dence,  but  a       who  sworc  that  he  had  engaged  Gray  Russel 

ixritness,  one  of  ^ 

the  parties  to  it,  may  look  at  it,  to  refresh  his  memory  as  to  its  contents. 
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to  turn  out  a  certain  quantity  of  coaL   A  writf      Dicksou 
ten  paper  was  then  shewn,  to  him»  and. he  waf      TAVLoyt. 
asked  if  it  was  the  contract  he  entered  into     ^•^^^^'^^^ 
with  Russel.     An  objection  was  taken  that  it 
was  not  stamped ;  and,  on  the  other  side^  it 
was  contended  that  it  was  |;ood>  a3  a  memo-- 
randum  of,  what  took  place  st  the. time* 

Lord  Chief  CoMMissiONSR«--*We  can  take 
nothing  from  the  contract  unless  we  take  the 
whole. 

The  witness  having  sworn  that  he  had  the 
memorandum  before  him  at  the  time  of  entering 
into  the  agreement,  was  allowed  to  loo|c  at  it. 

.      ^     ■ 

It  was  then  proposed  to  addupe  Gi^y  &us^ 
sel. 

.  Cockbum.'^Tb»Te  maybe  an  objection  to  Credibility  of  a 

his  admissibUity.  at  least  to  Ws  credibility  ;  be  pSSSnarJ"'  * 

has  an  interest  to  confirm  the  story  of  the  pur-  '"^J^^  °i}°' 

'  ^  quiry.    The 

suer,  and  throw  the  blame  of  his  leaving  his  Uwagent, 
work  on  the  defender.   It  is  .a  material  pircum-  ^ofatton^' 
stance  affecting  his  credit,  that,  in  his  exami-   ctnnof  |iSm  ? 
nations  before  the  Sheriff,  his  declarations  are   >^|^^  ^®  ^ 
.directly  in  the  teeth  of  each  other,  and  he  has 
thus  comn^itted  perjury,  at  least  in  a  moral 
point  of  view. 
Jejffrey.'^His  credibility  is  not  a  preliminsh 
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Inagesy  which- 
ever Way  hit 
evidence  is 
giv6n>  M  ft  com- 
petent witness. 


ly  iaqoiry*  Ai  to  iiis  iateimty  Mr  Siiher,  the 
igtnt  and  son^n-kw  of  tho  piirsttert  is  ready 
to  irelease  him  from  any  consequence  of  his  evi-^ 
denee« 

Lord  Cbikf  CoMMi88ioN£R.-»We  eawnt 
enter  on  the  question  of  his  credibility  now. 
The  ooly  inquiry  is  his  interest,  and  from 
this  the  pursuer  ought  to  have  come  prepared 
to  release  him. 

It  is  only  the  party  having  interest  who  can 
give  a  release.  One  by  Mr  Fisher  is  not  bind- 
ing o»  Mr  Dickson*  If  Mr  DidoMm  l^d  a 
bond»  he  only  could  rdease  the  debler* 

If  a^  power  of  attorney  were  prockMed^  then 
we  might  allow  it,  but  we  cannot  judge  of  his 
powera  in  any  otter  way. 

It  has  occurred  to  the  Court  that  the  wit»- 
nesB  may  be  considered  as  not  having  an  inte- 
rest. Thoi^h  he  was  enticed)  stiif  he  will  be 
liable  in  damages ;  he  is  therrfere  liable  whkdi^ 
ever  way  hie  testimony  is  given. 

But,  beiK»re  examining  him,  he  must  be 
warned  that  he  »  not  proteeled  fipom  the  eon- 
sequences  of  his  testimony. 
.  Lord  GriLLiBS.«>*-QtteBtions  m  inHkUiifm 
pught  to  refer  to  the  admissibility^  not  to  the 
credibility  of  a  witness.  In  proof  on  commm- 
sioH)  it  has  been  common  to  allow  questions 
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which  rdate- to  cttAhHiiy,  bttt  this  vm  oft  the      ty^cxson 
gmund  that  the  objections  might  go  to  adims-      Taylor. 


Gray  Russel  had  emitted  certain  dedaM*  Proof  of  the 

tbiis.befbre  the  Sh^iff,  which  Mr  Cdcklmm  the  magistme, 

stated  to  be  contradietoiyi  and  wished  to  pro-  tion*^ted'm 

duce  before  his  examination,  but  was  informed  ^^  mf^ior 

Court,  does  not 

that  it  was  not  yet  the  proper  time  for  doing   render  it  evi- 
dence. 
so. 

After  the  witness^was  examined  and  dismiss- 
ed»  the  Lord  Chief  Commibsioner  observed, 
That  his  declarations  had  not  been  proved. 
Mr  Cocldmrn  stated,  That,  as  they  were  not 
signed,  'it  became:  necessary  to  prove  them  in 
some  other  way. 

A  witness  who  was  afterwards  called  for  the 
pursuer  swore,  on  his  exammation  in  chief,  that 
a  piqper  shown  him  was  the  original  minute  of 
the  inferior  court.  Mr  Cockhum^  for  the  de^ 
fender,  asked  him,  on  cross-exannnation,  if  the 
subscription  at  the  declarations  was  the  magi* 
strate's  subscription  ? 

L>OR0  Cbiep  CoHMi88ioi7ER.«~You  may  be 
entitled  to  prove  the  magistarate's  sul»cripti<Ni,  * 
but  this  will  not  render  the  declaratbns  evir  . 
d^p^« 

N9  other  proof  was  offisred  of  them^  and  th^ 
were  uot  produced. 
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Dickson  Fwsgtlt^  in  his  qiening  speeeh  for  the  put- 

Taylor.      Slier,  stated, — Enticing  away  a  servant  wa&' 
^^^^       a  ground  of  action  by  the  Roman  law  ;  ii  is 
6  ComyA.  Dig.   SO  by  the  law  of.  England  ;  and  the  Court,  by 
«  T.  R.  83U     sending  this  issue,  show  that  it  is  a  ground  of 

action  by  the  law  of  Scotland. 

Cockbum  contended.  The  defends  did  no- 
thing improper  ;  he  did  not  know  of  the  pre- 
vious engagement ;  he  was  bound  to  fi^nd  for 
JK^uflsel  and  his  family,  and  to  protect  him  after 
he  entered  on  his  woik,  or  be  liable  to  him  in 
damages  for  breach  of  coBtrack.  To  found  the 
claim  of  damages  in  this  case,  you  must  find 
that  the  defender  maliciously  and  imprqierty 
retained  RusseL 

Lord  Chief  CoMiviissiOM£R.--^It  is  prored 
that  Russel  was  engaged  to  turn  out  a  certain 
quantity  of  coals ;  the  pursuer  was  therefore 
aititled  to  say  to  all  the  world  that  he  was  en- 
gaged to  him. 

The  second  issue  I  do  not  consider  proved ; 
and,  therefore,  the  only  question  is,  if  be  was 
retained  by  the  defender?  Uns  undoubtedly 
means,  if  he  was  improperly  retained,  that  is, 
after  it  was  known  that  he  was  engaged  to 
another. 
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From  the  moment  the  defender  knew  of  the 
engagement,  he  was  bound  to  torn  Russel  off; 
and  the  concealment  of  his  former  engagement, 
on  his  part,  would  have  been  a  complete  an- 
swer to  any  claim  of  damages  at  bis  instance. 

If  you  are  of  opinion  that  the  defender  re- 
tained him  after  he  knew  of  the  prior  contract, 
you  will  find  damages  due,  b^t  will  be  cautious 
in  fixing  the  amount.  The  evidence  on  this 
last  point  is  defective,  and  it  is  dangerous  to 
trust  to  general  calculation.  At  the  rate 
stated,  this  coal-work  would  yield  a  profit  of 
L.l6,000  per  annum. 


Dickson 
Taylor. 


Verdict,  "  Find  the  first  and  third  issue,  for 
<'  the  pursuer ;  and  the  second,  for  the  de- 
"  fender.     Damages  L.  25.*' 

Fort^th  and  Jeffrey,  for  the  Pursuer. 

Cockbum,  Cuninghame,  and  Maconochie,  for  the  Defender.  ^ 

(Agents,  Z>.  Fisher  and  Alexander  Youngmm^  w.  &) 


In  this  case  a  motion  had  been  made  by  the  pursuer,  in  Julyi 
to  have  the  place  of  trial  altered  from  Glasgow  to  Ayr,  as  the 
{)roceeding8  had  taken  place  in  that  county.  This  was  resisted, 
on  the  ground  that  the  desertion  took  place  in  Lanarkshire,  and 
the  first  application  was  made  to  a  Justice  of  Peace  there. 

Lord  Chiep  Commissioner. — The  Court  of  Session,  in  the 
irst  instancy  fix  the  place  of  trial,  and  send  the  process  to  the 


148  CASES  TRIED  IN  Nov.  4, 


PRESENT^ 
LOaPS  CHIEF  COMMISSIONER  AND  GILLIES. 


1816. 

November  4. 


HaDDAWAY  V.  GODDARD.  * 


Dainagetti-       1  HIS  was  an  action  of  damages  for  an  assault 

seated  for  as*  *^  ,     .  ,       ..  .    ^         ,         .    .     , 


sauit  andbat-    ^^d  battery,  and  to  have  it  found  and  declared, 

teiy. 


proper  clerk  in  this  Court.  The  pursuer  may  giye  notice  of  his 
wish  to  change  the  place  of  trials  but  it  must  be  to  some  other 
town  on  the  same  circuity  or  to  Edinburgh.  The  leaning  of  the 
Court)  in  this  infant  state  of  the  institutioo^  will  be  to  try  as  many 
cases  u  possible  la  Edinburgh.  There  are  not  a  sufficient  num- 
ber of  counsel  who  travel  circuity  and  the  expence  of  carrymg 
counsel  there^  in  this  case  would  be  much  greater  than  bringing 
witnesses  here;  and  expence  and  inconvenience  are  the  only 
grounds  stated  for  changing  the  place  of  trial.  As  the  Court  will 
sit  again,  before  Novembery  and  nuny  witnesses  cannot  be  neces- 
sary in  this  case,  the  Court  think  the  trial  ought  to  be  here. 
,  To  thb  the  defender  objected,  but  the  pursuer  preferred  a  trial 
here  to  one  at  Glasgowy  and  the  ist  of  November  was  according- 
ly fixed* 

*  It  was  proposed  to  send  this  and  the  following  case  to  be 
tried  by  the  same  Jury. 

Baird  and  Cockburn,  for  Goddard^  objected. 

Lord  Chief  Commissioner."— It  can  only  be  done  by  con- 
sent of  parties. 
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that  the  assault  having  taken  place  pendente    HADoiwAt 
Ute^  the  defender  had  lost  his  action.  Oodsard* 

Defence. — Ptovocation. 

ISSUE. 

<<  What  damages  the  defender  is  liable  in 
'<  to  the  pursuer,  on  account  of  the  defender 
«  having  assaulted,  struck,  and  beat  the  pur- 
*^  suer,  at  Leith,  on  the  9th  day  of  August 
"  1813  ?" 

In  a  question  between  these  parties,  (which, 
after  depending  some  time  in  Court,  was  refer- 
red to  arbitration,)  the  pursuer  in  this  case  put 
in  a  paper,  in  which  it  was  stated,  that  an  ac- 
count given  in  by  the  defender  savoured  of  fa- 
brication, &c.  Before  the  same  arbiter,  a  state- 
ment was  given  in  for  the  defender^  in  which 
it  was  said  the  pursuer's  books  were  not  en- 
.  titled  to  credit. 

The  defender  stated,  that  he  met  with  the 
pursuer  in  Leith,  and  requested  him  to  make 
an  apology ;  and  that  his  refusing  to  do  so  gave 
rise  to  the  present  dispute. 

Reid,  a  witness  called  for  the  pursuer,  stated, 
that  he  had  45een  a  paper  in  the  case,  and 
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was  in  the  htint  of  intpifkig  what  was  deing 
in  it. 

Lord  Chi^f  Commissioner. — This  is  no 
objection.  It  was  many  months  before  he  was 
cited. 

A  witness,  on  cross-examination,  was  asked 
if  the  pursuer  had  been  banknq[yt  at  a  particu- 
lar tifiae.  The  witness  did  not  know  the  fact, 
but  the  Lord  Chief  Commissioiief  obsenred. 
This  is  doubtful  evidence. 


It  18  necessary 
to  prove^  at 
the  trial,  that  a 
witness  is  un- 
able to  attend, 
before  reading 
the  answers  to 
interrogatCNrics. 


Mrs  Douglas  had  been  examined  on  com-- 
mission,  and  no.  certificate  predueed  that  she 
could  not  attend  eit  the  trial* 

Lord  Chief  CoMMisslONER.^^'-^Allowing 
proof  to  be  ti^en  oa  commission  is  a  great 
^atement  from  the  benefit  of  Jury  trial,  smd 
the  Court  must  be  very  stridt  with  regard  to 
it*  It  is  necessary^  in  cases  <^  bad  health, 
where  there  is  %  Certificate  on  soul  and  con- 
science, that  a  witness  is  not  likely  to  recover. 
When  a  witness  is  ill,  the  party  may  iqpply  for 
his  examinatiea  on  intelrogatorie:^  but  he  may 
also  countermand  his  notice  of  trial,  if  tibere  is 
any  prospect  of  recovery* 

Jeffirey  and  Brodie^  for  the  pursuer,  said. 
The  counsel  on  the  opposite  side  consen:ted  to 
the  examinoti^  at  the  tune  of  grantmg  the 
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oomHiMisieD.  It  i»  net  pleasant^  eiilier  te  tlie  Habdavay 
wftness  or  medical  men,  to  say  there  is  no  ooddard. 
hopes  of  recovery.  ^-••v^^ 

Lord  Chief  Coi^misstoner. — It  is  not  suf- 
ficient, that,  at  the  time  of  granting  the  com- 
mission, the  witness  could  not  be  moved  from 
home ;  it  miist  be  proved  that  he  cannot  at-  ' 

tend  the  trial.  Unless  the  Legislature  interfere, 
the  necessity  of  often  granting  commissions 
from  the  number  of  witnesses  out  of  the  juris- 
diction  of  the  Court,  will  tiake  greatly  from  the 
benefit  of  trial  by  Jury.  To  prevent  mistakes  in 
certificates,  agents,  in  writing  to  medical  gen- 
tlemen, should  use  the  words  of  the  act  of  se- 
derunt,  •*  permanent  infirmity.** 

In  consequence  of  the  consent,  this  commis-  it  k  compe- 
sion  was  received.   When  one  of  the  intern^-  J^°**  JJ  J^^ 
tories  was  read,  the  Lord  Chief  Commis-  to  the  answer 

to  an  interro- 

sioNER  observed.  That  this  was  hearsay  and  m-   gatory,  as  not 
competent.     The  answer,  therefore,  was  not        "*^ 
read. 

Ji?^€^.— -The  defender,  by  his  questions  to  in  an  actio»6f 

our  witnesses,  has  put  his  character  in  issue,  JlSwifnt  w  in- 

and  we  are  now  prepared  to  show  that  he  is  ^^^^^^ 

notorious  for  violence,  and  has  been  in  several  fender  notori- 

rather  disreputable  quarrels.  some. 

Lord  Chief  Commissioner.— This  is  an 
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Haddaway     adtion  of  damageii  for  redre89  of  a  civit  wrong, 

GoDDARD.     not  a  criminal  proaecution  for  punidiment  of 

^'^'^"'^^     the  defender*     I  believe  I  ^eak  the  opinion 

of  my  brother  as  well  as  my  own,  when  I  state 

that  the  proof  offered  is  incompetent* 

Papere  pro-  A  witness  produced  the  papers  in  the  sub* 

nw^ought  t^*"  niission,  which  counsel  were  proceeding  to  read. 

be  read  by  the  LoRD  ChIEF  COMMISSIONER. — ^Whon  a  paper 

clerk  of  Court,     .  ,     .  ,  i       ^        i    i  i 

notbytJie         IS  to  be  read,  it  ought  to  be  handed  to  the 
CMS     ^   ^     clerk,  that  the  other  party  may  have  an  oppor- 

tu^ity  to  object  in  fo^lt  wUl  be  neces^^Vto 
have  a  more  solemn  regulation  on  this  subject. 
Jeffrey  then  produced  the  summons  in  the 
case  immediately  following,  to  show  that  there 
was  a  separate  action  by  the  defender  for  •  the 
defamation,— and  the  condescendence  in  this^ 
to  show  the  admission  of  the  party. 

A  counsel,  in         Cockbum^  fOT  the  defender,  in  his  address  to 

2Kught\ot  *^  J^^»  ^^  proceeding  to  read  from  the 
to  state  facts      statement  ^ven  in  by  Haddaway  to  the  arbi- 

unlesshemeans  ,  /%  •       i  • 

to  prove  them,    tcr,  and  from  the  summons  m  this  case. 

Jeffrey. — ^You  are  not  entitled  to  read  these 
unless  you  will  prove  them. 

CocArtom.— The  first  is  proved  already ;  and 
if  I  do  not  prove  the  second,  the  Court  will 
direct  the  Jury  to  disregard  it. 
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Lord  Chief  CoMMisaioKiau-^The  Court    Haddaway 
will  give  yott  credit,  that,  if  they  find  it  is  not      Godoa&o* 
evidence,  you  will  make  it  evidence.  You  ought 
not  to  open  a  case  of  evidence,  unless  you  mean 
to  prove  the  document. 

Cockburfij  at  the  conclusion  of  his  speech, 
asked  the  opinion  of  the  Court,  whether  the 
offensive  paragraph  was  proved  ? 

Jeffrey. -^Wt  called  for  the  paper  given  in 
by  the  other  party  to  the  arbiter,  but  it  con- 
tains only  a  narrative  <^  our  statement,  and  by 
calling  for  it  we  do  not  admit  the  statement. 

Mr  Cockbum  did  not  insist  on  reading  the 
pap^  without  proving  it,  and  called  witnesses. 

J^rey^  in  his  opening  speech  for  the  pursuer^ 
8tated,-^Damages  have  been  here  found  due, 
as  the  assault  was  very  nearly  admitted ;  the 
defender,  by  his  counter  statement,  compensated 
the  injury  said  to  have  been  done  him ;  and  if 
not,  he  has  an  action  depending  in  which  he 
will  get  redress,  and  therefore  cannot  [dead  on 
it  here  in  mitigation.  The  assault  must  be 
viewed  alone  and  independent  of  the  allied 
provocation. 

Cockbum,  in  answer  for  the  defender,  con* 
tended.  That  the  pursuer  was  wrong  in  stating 
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Habdaway  than  damages  weve  fbmd  due,  as  it  was  still 
OwDAKB.  oompeteut  to  find  that  Dime  wet e  (Mnwed.  Hie 
initaticfD  must  be  kept  in  view  ;  it  is  a  justifi- 
eattcm  here,  and  is  also  the  foimdatioii  of  a 
claim  of  damages  in  the  other  case. 

For^thj  for  the  p«irsu6r,  contended.  That 
some  damages  must  be  found  due ;  that  the 
passage  in  the  plea^ng  to  the  arbiter  was  no 
justification  of  a  gross  assault* 

Lord  Cnmw  Commissioner. — ^The  question 
here  is  one  on  which  it  is  the  peculiar  province 
of  the  Jury  to  decide,  subject  to  the  obscFva- 
ticms  of  the  Court*  The  counsel  for  the  de* 
fender  has  maintained,  that  the  question  is  be- 
fore you,  whether  damages  are  due  ?  We  are  of 
a  different  opinioifi.  We  are  also  of  ofHnion, 
that,  though  you  are  to  take  the  facts  and  cir- 
cumstances into^  consideration,  still  you  ought 
not  to  go  out  of  this  case  into  the  other,  of 
which  you  must  be  ignorant. 

There  has  been  proved  to  you  as  gross  an 
assault  as  can  be  figured,  and  you  have  ovtly  to 
fix  the  amount  of  the  damages. 

It  has  not  been  distinctly  proved,  but  we  are 
led  from  the  circumstances  to  conclude,  that 
this  affiray  was  connected  with  the  proceedings 
before  the  arbiter.   The  pece  of  evidence  given 
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for  the  defender  is  proper  for  diminiidiing  the  Haddaway 
amount  of  the  damages ;  but  it  is  worthy  of  re*  Oodoaro. 
mark,  that  this  is  not  a  printed  but  a  written 
paper,  and  given  in  before  a  Judge  chosen  by 
the  parties.  If  the  pursuer  had  only  stated 
what  he  saw,  that  would  not  have  been  a 
ground  of  mitigation ;  but  the  asseveration  that 
it  **  savours  of  fabrication/'  shows  a  disposition 
to  abuse  the  defender,  and  must  be  taken  into 
account  m  the  question  of  irritation. 

No  Judge  or  Jury  can  think  the  defender 
did  right.  You  do  not,  however,  sit  here  to 
^punjsh,  but  indemnify ;  you  will  do  well  to 
give  such  a  sum  as  will  show  the  defender  that 
he  has  transgressed,  ^nd  will  indemnify  the 
pursuer  for  the  injury  he  has  sustained* 

Verdict  for  the  pursuer,  damages  L.  105. 

Forsyth,  Jeffrey,  and  Brodie,  fbr  the  Pursuer. 
Btdrd  and  Coekhum,  for  the  Defender* 

(Afenti,  J*  Sfence^  w.  ik  and  ikivid  Murray^  w.  8.) 
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A  statement      Xhis  was  an  action  of  damages  for  slander. 

by  one  party^ 
In  pleadings 

before  an  arbi-  DEFENCE. — A  denial  of  anV  intention  to  de- 

ter, may  be  a       ^  ^.     .    .      . 

complete  set-     fame,  and  compensatto  tryunarum. 

off  to  a  claim 

of  damages  on 

account  of  a  ISSUES. 

statement 

made  by  the  u  Whether  the  defender,  some  time  in  the 

other.  ' 


year  1813,  in  a  submission  to  John  Green- 
shields,  Esq.  advocate,  then  acting  as  arbiter 
**  between  the  parties,  in  a  cause  subsisting  be- 
tween them,  did  slander  and  injure  the  pur- 
suers in  th^ir  character,  credit,  and  reputa- 
tion as  merchants,  by  a  paper  writing  deli- 
*'  vered  to  the  said  John  Greenshields,  as  such, 
arbiter,  in  the  following  terms,  viz.  '  The 
pursuer  does  not  hesitate,  in  conclusion,  to 
assert,  that  the  whole  account  produced  by 
*^  the  defenders  savours  of  fabrication  from  be- 
*'  ginning  to  end  ;  as  two  or  three  days  previ- 
**  ous  to  its  production,  in  going  hastily  into 


€€ 


1816. 


THE  JURY  COURT. 


157 


<c 
•i( 

« 

it 
it 

« 

« 


the  counting-house,  he  observed  a  ledger  new- 
ly wrote,  and  a  young  man  in  the  very  act  of 
inserting  his  account  in  said  ledger,  at  which 
he  expressed  his  astonishment  at  the  time, 
and  came  off  with  very  unfavourable  impres- 
sions of  his  antagonist,  which  has  since  been 
verified  to  his  sad  experience.  The  pursuer, 
with  all  submission,  offers  these  remarks, 
with  a  full  conviction  of  the  responsibility  he 
is  under  to  his  all-seeing  Judge,  if  he  £ias 
dared  to  advance  a  single  allegation  not 
founded  on  strict  fact  ?* 
**  And  whether,  upon  an  apology  being  re- 
quired by  William  Goddard,  one  of  the  pur- 
suers,  the  defender  did  not  say  that  be  had 
stated  nothing  to  the  arbiter  but  what  was 
true,  and  would  therefore  make  no  apo- 
logy ?  And  whether  the  defender  has  not 
published  and  spread  the  calumny  before 
mentioned  ? 

*'  And  whether  the  pursuer  has  not  since, 
viz.  in  the  year  1813,  slandered  the  defen- 
der, and,  among  other  things  written,  in  the 
course  of  the  legal  proceedings  between  the 
said  parties,  that,  with  regard  to  the  price  of 
the  malt,  the  letter  produced  shows,  that, 
even  according  to  Mr  Haddaway's  first  offer, 
it  was  not  to  be  S6s«  per  boll ;  and  yet  it  is 
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Co. 
Haddaway. 


If 

« 

<( 

it 


entered  ia  his  books  at  thst  rate ;  his  books, 
therefore,  are  entitled  to  no  faith  whatever  ; 
aod,  with  regard  to  the  commission  being  tid. 
per  boll,  such  a  thing  was  never  heard  of 
when  the  price  was,  at  the  same  time,  gua- 
ranteed, as  was  the  case,  by  Goddard  and 
Company  having  become  the  purchasers 
themselves,  Mr  Haddaway's  books  being  out 
of  the  question,  the  price  of  34s.  being  fair- 
ly entered  in  Goddard  and  Company's  origi- 
nal day-book,  and  the  high  probability  that 
the  pursuer  would  craae  down  a  little  from 
his  first  oSkr,  seem,  when  united,  very  suf- 
ficient to  satisfy  the  mind  of  tibe  arbiter 
that  the  price  was  no  more  than  34s.  p^ 
boll  ?" 


The  issues  daow  the  nature  of  this  case, 
whibh  was  said  by  the  defender  to  be  intended 
as  a  set-off  to  the  preceding  action  at  his  in- 
stance against  the  pursuer. 

The  papere  given  in  to  the  arbiter  were  ad- 
mitted on  both  sides,  and  two  witnesses  wer« 
examined  for  the  defenders,  who  detailed  the 
assault,  the  ground  of  the  precedii^  case. 


Cockbm^^  for  the  pursuers,  contended,  Tki$ 
is  a  charge  of  fraud  and  fabrication  }  the  de- 
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\ 

§mieT  puUidied  it ;  audi  eren  H  he  htA  »of ,    €^»bdakx>  & 
writing  such  a  charge  to  a  person  himsetf  is  v. 

actioRabte.    If  the  rotwt  is  oalumnious,  the    ^^^^• 
defender  may  bring  his  aetioii,  but  can»ot 
plead  it  here* 

J^e^y  for  the  defender,  answeved.  This  is 
not  actioDable.  It  is  merely  a  staifeement  that 
the  pursuer  vras  dilatory  in  midcing  up  his  led- 
ger ;  it  was  given  in  to  a  private  judge,  and 
never  pubtidied ;  the  statement  for  the  pursuer 
in  IJie  same  submission  is  equally  strong,  or 
even  stronger,  and  in  addition,  be  was  guilty  of 
an  assault  on  the  defender's  person.  In  the 
former  case  the  Court  found  damages  due,  but 
here  that  point  is  left  open. 

Lord  Chief  CoMMissioN£A.-*This  ease  has 
been  conducted  with  a  clearness,  shortness,  and 
precision  highly  commendable.  There  is  no 
proof  that  the  statement  in  the  first  issue  was 
circulated,  or  even  was  shown  to  any  one  but 
the  arbiter. 

The  second  issue  is  sent  to  ascertain  if  there 
is  not  a  compensatio  injuriarum.  A  party 
claiming  damages  must  come  into  Court  with 
clean  hands.  The  pursuer  has  attempted  to 
do  himself  justice,  and  did  not  bring  this  action 


\ 
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Clark  .     «.at  Greeuockyupon  the  Slrt  June  1808,  or 
Thomson.      ^^  about  that  time,  upon  a  warrant  obtained  by 

**  the  defender,  and  of  the  arrestment  and  vp» 
«<  prehension  of  the  pursuer's  p»son  upon  the 
*^  S4th  June  1808,  or  about  that  time,  upon  a 
"warrant  obtained  against  Mm  as  m  medi. 
*'  tatiomjugce^  at  the  instance  of  the  defender, 
*'  and  of  the  proceedings  that  took  place  before 
''  the  different  Courts  of  law  in  consequence 
« thereof  ?— And, 
*<  What  loss  and  damage  has  been  sustained 
by  the  pursuer,  in  consequence  of  the  daim 
brought  against  him  by  the  defender,  and  of 
the  action  founded  upon  the  same,  conclud- 
ing for  L.  8000,  from  which  action  the  pur- 
<«  suer  has  been  assoilzied  by  the  decision  of 
«<  the  House  of  Lords?"' 

^        — 

To  this  issue  was  annexed  a  schedule  of  spe« 
cific  damages,  amounting  to  L.  20,000.  * 


.J!..!)%<e^s^ove|inii.u  cojgtpgtedof  the  followiog  Itemi;— .  . 

!•  Mainuiniog  the  crew  during  the  detention  of 

the  vcnel,  from  81st  June  to  lit  Augvst  1808     L»  45    0    0 
3«'  Wages  daring  the  same  period  -  56    O    O 

S.  The  pursnet^s  expencet  diuriog  five  and  a  half 

yean  he  was  detained  by.  the  action  against  him     S900    O    0 
4.  Claim  made  by  Messrs  Leslie  and  Blacnaught, 

for  comnMnoo  end  other  diaigct  •  85^   o    o 

I 


€i 
U 
€€ 
€t 
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In  an  early  stage  of  tlie  prooeedinga  in  the  <^^^* 
action  mentioned  in  the  second  lanie,  the  pur*^  Tmomion, 
Slier  was  arrested,  and  was  nnder  the  necesttty 
of  finding  cantion  dejudicio  sisti.  On  the 
S5th  June  1808  he  brought  the  present  action 
of  damages,  which  was  not  proceeded  in  till 
after  the  decision  of  the'  other  case  by  a  judg« 
ment  of  the  House  of  Lords,  afl&miing  the  do* 
eision  of  the  Court  of  Session. 


The  first  witness  was  the  extractor  of  the  ^^wddT" 

Burgh  Court  of  Glasgow,  who  produced  copies  cantum  cui 

of  the  two  bonds  of  caution  in  that  action,  bf  the  imdor 

An  objection  was  taken  that  the  origfaiakou^t  |^^^,£ 

to  have  been  produced ;  to  which  it  was  an«  munoM  in  tiie 

swered,  that,  by  the  custom  of  the  Burgh  the  Court  of 

Court,  the  originals  could  not  be  borrowed.  S^Trf  ^ 

It  was  then  contended,  that  an  extract  was  ^^'  tbMfh 

\  8wam  to  M 

sufficient,  and  that  the  witness  having  sworn 
that  the  copies  were  correct,  he  might  sigft 
tliem  as  extracts  in  presence  of  the  Court. 


I  5.  Profits  that  would  have  been  made  by  the  pur- 

I                     Slier  if  not  detained               -                -  SlSO    O  O 

S.  Profit  that  might  bivo  been  made  by  the  ▼cMel  4400    O  O 

?•  CoiU  of  the  appeal                   -         .    ,  870  IS  4^ 

8.  Law  expencfs  paid  to  his  agents  in  Glasf  ow  469  1 4  4 

S.  SoUtium                    *                    .              »  6O0O    0  o 


MMH 


L.  30,017  IS     S 
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Cla&k  .     <(  St  GreenodL».upon  the  Slst  June  1808,  or 
Thomson.      ^^  about  that  time,  upon  a  warrant  obtained  by 

« the  defender,  and  of  the  arrestment  and  ap- 
**  prehension  of  the  pursuer's  pecson  upon  the 
'*  S4th  June  1808,  or  about  that  time,  upon  a 
*^  warrant  obtained  against  him  as  in  medi- 
**  tatumeJugcSf  at  the  instance  of  the  defender, 
<*  and  of  the  proceedixi^  that  took  place  before 
<*  the  different  Courts  of  htw  in  consequence 
•«  thereof  ?— And, 

<<  What  loss  and  dami^  has  been  sustained 
^<  by  the  pursuer,  in  consequence  of  the  daim 
^^  brought  against  him  by  the  defender,  and  of 
<<  the  action  founded  upon  the  same,  conclude 
« ing  for  L.  8000,  from  which  action  the  pur- 
*<  suer  has  been  assoilzied  by  the  decision  of 
<<  the  House  of  Lords  r^' 

To  this  issue  was  annexed  a  schedule  of  q^-^ 
cific  damages,  amounting  to  L.  20,000.  * 


.^.  J3ue.a^P?Si!BnnLU  cpMinpoied  of  the  foQowiiig  itemi  l^-*.  . 

1.  Maintaiiung  tbe  crew  during  the  detentioo  of 

the  vesseli  from  8  let  June  to  itt  Augwt  1808     L.  4S    O    0 

3.  Wages  during  the  ttme  period  -  56    O    O 
S.  The  purmei^t  cxpencce  dHriQg  five  and  a  half 

years  he  was  detained  by  the  action  against  him     S900    O    0 

4.  Claim  made  hy  Messrs  Leslie  and  Blacnaught, 
forcomnuMOoaiidodwrdbarget  •  85^   o    o 

1 
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In  an  early  stage  of  the  prooeedUngs  in  the  ^^^* 
actioa  mentioned  in  the  second  issue,  the  pitr*^  Taotiioit, 
suer  was  arrested,  and  was  under  the  necessity 
of  finding  caution  dejudicio  dsH.  On  the 
35th  June  1808  he  brought  the  present  action 
of  damages,  which  was  not  proceeded  in  till 
after  the  decision  of  the'  other  case  by  a  judg« 
ment  of  the  House  of  Lords,  aflSrming  the  de» 
cision  of  the  Court  of  Session. 


The  first  witness  was  the  extractor  of  the  '^^^^^ 

Of  A  DCHMl  OK 

Burgh  Court  of  Glasgow,  who  produced  copies  cutbn  cm 

of  the  two  bonds  of  caution  in  that  action,  bjr  tiic  iwoTor 

An  objection  was  taken  that  the  orighials  ought  |^  ^^^ 

to  have  been  produced;  to  which  it  was  an«  mmioM in tlie 

swered,  that,  by  the  custom  of  the  Burgh  tiwCcmrtof 


Court,  the  originals  could  not  be  borrowed.        aGmof tht 
It  was  then  contended,  that  an  extract  was  ^^*  ^^m^ 

\  ^  swam  to  M 

sufficient,  and  that  the  witness  having  sworn 
that  the  copies  were  correct,  he  might  sign 
them  as  extracts  in  presence  of  the  Court. 


-T-r 


5.  Profits  that  would  have  been  made  by  the  pur- 
suer if  not  detained  *  -  ^7^    O    O 


S»  Profit  that  might  havo  been  made  by  the  Tciitl  4400    O  O 

?•  COiU  of  the  appeal                   •  S70  IS  4^ 

8.  Law  expencfs  paid  to  his  agents  in  Glasgow  469  i  4  4 

S.  Solatium                   *                   .             •  6000    O  O 
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Clark 
Thomson. 


[Ckrk,  for  the  defender,  8tated»-^It  is,  no 
p^rt  of  the  duty  of  the  extractor  to  sign  and 
attest  copies  of  deeds ;  he  only  prepares  ex- 
tracts for  the  subscription  of  the  clerks  of  Courts 
who  alone  have  the  custody  of  the  bonds  and 
can  attest  them.  In  the  present  case  this  is  no 
extract,  and  the  witness  is  not  clerk  of  Court, 
and  therefore  cannot  render  it  an  extract. 

Lord  Chief  Commissioner. — From  what 
has  been  stated,  it  is  clear  that  if  the  copy  pro- 
duced is  not  an  extract  it  cannot  be  received. 
The  question  then  is,  whether  it  is  an  extract  ? 
It: does  not.  bear  the  marks  of  one,  nor  is  this 
the  prpper  officer  to  grant  an  extract.  This 
copy  is  inadmissible^ ;  the  principal  deed,  or  an 
extract  of  it,  ought  to  be  produced. 


drcunlttanccis 
in  which  the 
Court  allowed 
documents  to 
be  produced 
before  decid- 
ing if  they 
were  evidence. 


Jeffrey^  fpr  the  pursuer,  stated, — ^Though 
we  have  been  disappointed  in  not  laying  the 
bonds  before  the  Jury,  still  we  .think  we  have 
sufficient  admissions  by  the  other  party  to  show 
that  such  bonds  were  granted. 

Clerks  for  the  defender,  objected. 

But  the  Court  allowed  the  pursuer  to  pro- 
duce the  documents  on  which  he  meant  to 
found,  reserving  the  question  of  admitting  them 
as  evidence  to  be  submitted  to  the  Jury. 

There  was  then  shown  to  the  witness  the  pe- 
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tition  to  the  Water  Bailie  to  have  Thomson       Clark 
apprehended  till  he  should  find  caution,  with     Thomson. 
an  order  subjoined  to  it  for  apprehending  him.      ^'^^^^"'^^ 

Murray^  for  the  pursuer,  contended, — Hav- 
ing proved  the  order  for  imprisonment,  it  is 
unnecessary  to  produce  the  bonds,  as  the  pre- 
sumption is  that  he  was  sent  to  prison. 

CferAr,  objected  to  this  mode  of  proving  pro- 
ceedings in  Court,  and  stated,  that  there  wa»no 
evidence  who  the  parties  were  in  the  action  to 
which  reference  was  made. 

Lord  Chief  Commissioner. — They  are 
now  proving  the  document^  in  detail ;  they 
are  not  befote  the  Jury  till  the  Court  direct 
their  officer  to  read  them.'  They  are  -now 
proving  the  second  branch  of  the  i^sue,  an0  in 
my  opinion  are  proceeding  regularly.  •  When 
the  proof  is  concluded,  !we  shall  determine  whe- 
ther these  doc^me^ts  are  evidence  or  not. 

\  '  • 

The  keeper  of  the  records  was  called  to  pro-  When  an  ob- 

duce  the;  process  mentioned  in  the  second  issue,  to  a  document 

Mr  Jeffrey  was  proceeding  to  read  a  protest*  in  ^newTloun- 

that  case,  to  which  Mr  Clerk  objected,  that  he  8«i  «nay  «ate 

.  ,    ,  /.  •  ^he  nature  of 

was  not  entitled  to  state  any  part  of  its  con-   the  document, 

tpntc  but  ought  ^ 

*'®"'^*  to  read  iU 

LoRB  Chief  Commissioner.-— I  do  not 
^ree  with  the  counsel  on  either  side..  Mr  Jcf- 
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OuA%n  ftey  m  not  entkJed  to  read  the  wholes  nor  is  he 
TffOMsdif .  prevented  from  stating  die  goaeral  import  of  the 
^'^'^^^^^  document  The  Cowrt  are  cautkms  in  allowing 
any  thing  to  be  stated  in  presence  of  the  Jury 
which  is  not  eyidence ;  and  the  counsel  will 
xiot  state  more  than  is  necessary.  At  the  same 
time»  the  G)urt  must  know  the  general  import 
of  the  document  before  they  can  detennine 
whether  it  is  relevant*  Being  a  production  in 
the  process  makes  it,  I  conceive,  a  step  of  pro- 
cedure. 

AcmtkMMr  Several  other  papers  veie  referred  to,  and 

^h^^^^!^^!  Gilles^  the  cautioner  wnis  called,  and  asked  if 
tob«^  Park  was  i^prehended,  and  if  he  agreed  to 
though  the  becomc  cautioner,  and  whether  he  took  firmn 
pradnctd!hait  Claik  a.writt^  pUigatbn  in  certain  terms, 
tb!^''^JStkL  ^^^^  ^^  counsel  waa  j^xiceeding  to  quote. 
of  the  bond.  Cferit,— They  are  attempting  to  prove  a  «ie- 

ditaUojftig^p  warrant  by  parol  evidence.  This 
evidence  conausts  of  two  parts ;  1^,  That  he 
waa  apprehended  and  in  ume  sort  impEis^oed ; 
9dp  That  be  was  reiqpured  to  gpnt  a  letter  to 
Giik^^  bis  cautioner^  They  are  not  eirtitled 
to  assume  the  imprisonment  and  bond  of  cau- 
tion ;  they  must  first  prove  the  cautionairy  ob- 
ligation before  they  are  allowed  to  prove  the 
counter  paft» 
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LOKD  CfitEF  C0MMI88I0N£R.— ^li  is  SmIM-         ^*^' 

M  if  thef  cati  pro¥«  bi^  apprehension  in  tbii  '^^^^^ 
manner.  Before  allowing  this  question,  I  think 
the  Court  must  decide  on  the  eompetency  of 
the  documentary  evidence.  They  may  ask  the 
witness  whether  an  application  was  made  to 
him  to  become  cautioner,  and  whether  he  eon- 
tsented.  The  document  will  then  be  put  into 
the  cleric's  hands,  and  the  Court  will  decide 
#he(Sieif  it  is  competent  to  read  it. 

A  letter  was  shown  to  the  witness,  who 
tsrwore  that  he  must  haye  asked,  or  dhrected  his 
agent  to  ads:,  such  a  letter.  ^ 

J^i?y.— Wa*  the  condition  that  the  pur- 
suer i^ould  not  leave  this  country  ? 
C%fr Ar.— -Such  a  condition  shMiId  be  proved  by 
writing.    Being  reduced  to  writing,  parol  evi- 
dence is  incompetcM. 

Lord  Chief  Commission£r.«— If  the  con£- 
4;ion  was  afterwards  reduced  to  writing,  the 
question  is  incompetent. 

This  I  consider  the  contusion  of  the  docu.* 
mentiory  evidence ;  and  as  the  question  is  very 
important,  the  counsel  for  the  defender  had 
better  statfe  his  etrjectidns. 

CodMm%  for  ihe  defender.*— -The  fact  to  be 
proved  is^  that  the  pursuar  was  kept  in  this 
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c%AtLK       cfMmtry  by  ceitain  Jbouds  of  caiitioii ;  unless  he 
Tmonmmc.     can  prove  the  conditioKn  m  these  bcrnds/this 
proof  is  frivolous. 

This  proof  is  incompetent  on  many  grounds. 
1^^  It.  is  not  the  best  evidence,  but  the  worst. 
If  there.^as  proof  that  the  bonds  were  lost,  it  is 
possibly,  this  might  be  Graapetent ;  but  it  is  ad- 
mitted that  they  are  in  existence,  and  only  at 
a  few  miles  distance ;  and  if  the  bond  could 
not  be  borrowed,  an  extract  might  be  got  as. 
matter  of  right.  S^f,  The  documents  are  not 
evidence  here.  ■  They  do  not  prove  the  facts, 
and  are  not  even  adminicles  of  prod.  In  a 
KoM  V.  Goi-     former  case,  it  was  found  incompetent  to  prove 

the  contents  of  a  letter  by  a  statement  in  the 
condescendence.  Sd,  Even  if  admitted,  they 
only  prove  that  a  bond  was  granted,  but  not 
the  terms  of  that  h(md.  The  original  may  be 
unstamped,  or  be  liable  to  some  radical  objec- 
tion. 

Jeffi^e^fi—The  law  of  Scotland  does  not  re* 
quire  the  best  evidence,  provided  suflteiait  evi* 
dence  is  given.  If  any  scale  is  to  be  fixed,  that 
which  is  conclusive  is  the  only  rule.  The  so* 
lemn  admission  of  a  party  is  die  best  evid^icei 
and,  in  fact,  excludes  and  renders  other  evi- 
dence absurd,  for  there  is  nothing  at  isoie. 
I  produce  the  original  documents  on  which 


lan^  jupra,  84. 
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the.  bonds  were  granted.  It!  is  net  a  g/ntml 
applicatian  for  a  bond  of  eaiiti<m>  but  for  one. 
dejudicio  sisti  etjudkatum  soivL  The  order; 
is  to  commit  him  till  he  eaoeoutes  such  a.  bond  ;- 
the  Resumption  isitbat  all  was  properly  done ;« 
and  if  a  bond  was  granted^  it  must  have  been 
in  terms  of  the  application. 

In  the  answers  to.  this  application  it  is  sti^d. 
that  caution  has. been  found»  and  cm  that  Claris 
is  allowed  to  go  away^  The*  protest  which  was 
afterwards  taken  contains  a  requisition!  that  the 
bond  should  be  vacated  ;  and  the  defender  does 
not  deny  that  the  bond  existed.  It  is  also 
stated  in  Lord :  Robertson's  interloeutor^  and 
admitted  in  the.  memorial*  and  suminons  of  re- 
duction ;  also  in  the  bill  of:  adtoci^on  in.  this 


.  In  Rose's .  eaae,  the  letter  wm  here,  and  they  i^i^ra,  84. 
wished  to , infer  its  contents. from  a  statement 
m  the  condescendence.  In  the  present  case  a 
demand  was  made  for  a  specific. this^ ;  it  is 
proved  by  adnilssfons  (the  best  evidence)  that 
tibe  demand  was .  compUed  witii.  .  Can  the  de- 
fender now.  say  that  the  bond  gianted  .dii*ered 
from  what  was  asked  ? 

,  C^At.-*Xhey  must ;  prove  the  terms  of  the 
bonds,  which  it  is  impossible;  to  do  in  this  man- 
a^i  even  in  proving  the  tencn:»iliere  must  be 
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c^i-Au:  8QBW  written  idminides.  It  is  not  for  to  tahd 
THoMsoif.  a  detached  aeirtence  from  suefa  mditifiitioas 
"^^^^^"^^^     proGeedingSf  as  a  solemn  admisnonr ;  even  those 

refened  to  do  not  prave  Ae  tnms  of  the  bonds. 
Copies  w^re  ngeeted,  and  this  is  worse. 
<Mr  Jeffrey  rose  to  speak  again. 

RnksandOr-  ^^   ^^^   ChKV  CoMMISSIOKEB  StO^ied 

den  of  Jury      hhu,  and  stated)— -The  rule  in  the  act  of  seder 

rant  isy  tibata  counsel  is  hettd  in  suppwt  of  an 
ofagection,  then  one  on  the  other  dde,  then  the 
djector  in  reply. 

The  Court  proceeds  with  considerate  anxie- 
ty to  deliver  its  ofMnion  on  this  questisin.  It 
is  hnportant  net  only  to  the  parties  in  l^o  case, 
but  as  fixnig  the  ndes  on  which  tiie  Coinrt 
nuist  proceed  in  receiving  or  rqeclmg  «vl- 
denoe.  This  is  a  case,  however,  where  the  ad- 
SHsuhility  of  the  deeoments  does  not  depend 
en  mere  rales  of  Court  j  but  on  tltose  hfMd 
principles  which  are  essential  for  ascertamin^ 
that  the  evidenoe  produced  is  the  evid»ce  of 
truth,  and  for  excluding  all  evidence  that  might 
lead  to  fidse  and  unjwt  conckisidns. 

The  course  of  proceduro  has  shown  thM^ 
the  pursuer  intended  to  product  the  bonds^ 
but  that  in  this  he  has  been  disappointed. 
This  wotdihavftbMn  the  bMfievideAoe;  B«xt 
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to  this^  anil  what  ii  sufficient  in  kw,  is luiiex*       Clark 
tnct ;  but  here  a  oopy  only  k  offered,  .which     Thomsov. 
is  inadmissible. 

Beii^  thus  disappointed*  the  punuer  next 
attempts,  by  facts  and  circumstances,  to  ky  be- 
fore the  Court  and  Jury  proof  of  the  bonds 
and  their  contents ;  in  this  attempt  the  Court 
threw  no  impediment  in  his  way,  behig  anxi- 
ous to  allow  him  full  opportunity  of  auj^^lyingt 
if  possible,  the  want  of  the  bonds. 

In  deciding  this  case,  we  must  attend  to  the 
issue  to  be  tried, — ^it  is  the  loss  from  the  arrest- 
ment, &c* 

It  ia  impossiUe  the  Court  srodii^  the  issue 
could. mean  these  to  be  asoertamed,  except  by 
the  clearest  evidence  of  the  terms  on  which  he 
was  detained.  The  Court  here  must,  therefore^ 
have  proof  (^  those  terms.;  they  nest  on  the  na« 
ture,  terms,  and  cooditiims  of  the  bonds.  Of 
them  we  must  have  the  best  evidence.  The 
bonds  are  not  here,  and  we  are  called  on  to  in- 
fer tibe  terms  pf  them  from  other  documents.  It 
is  said  that  there  is. proof  that  the  bcmds  were 
granted,  and  that,  in  bonds  of  this  sort,  there 
must  be  a  clause  landing  the  party  to  remain 
in  the  country. 

£srol  evidence  as  to  the  terms  of  a  written 
document  is  likely  to  lead  to  falsehood,  and 
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evidence  of  tiietermsiof  such  bonds  Is'not com- 
petent. If  their  existence  were  the  qbestion 
to  be  proved,  then  accuracy  would  be  presum- 
ed,  but  the  law  does  not  prescribe  the  terms  of 
such  bonds,  and  they  may  differ,  in  each  case. 
Hie  case  might  be  very  different,  according  as 
the  bond  required  him  to  remain  in  the  coun- 
try, to  appear;  only  at  specified  times,  or  to  pay 
a  sum  of  money  if  h^  failed  to  do  so. 

If  the  Jury  were  to  decide  on  'such  proof, 
they  would  be  deciding  on  >  inference  and  sup- 
position, not  on  facts. 

By  statute  and  act  of  sederunt,  a  mode  of 
redress  is  pointed  out,  by  which  our  decision 
may  be  brought  under  tieview^  and  it  is  most 
important .  that  it  should  be  so,  as  very  diffi- 
cult questions  arise,  which  it  is  necessary  to 
decide  immediately,  in  order  that  the  trials 
may  proceed,  in  tlus  infant  institution  I 
shall  never  object  to  af^lications  for  redress. 


Lord  Pjtmilly. — In  a  question  of  so  great 
importance,  I  think  it  my  duty  also  to  state  an 
opinion. 

This  question  divides  into  two  parts.  Is 
the  evidence  admissible,  1^/,  To  show  that  a 
bond  was  granted?  2rf,  Ta  show  the  terms  of 
that  bond  ?. 
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The  petition  and  deliverance  upon  it,  the  Clark 
admissions  in  the  pleadings,  and  the  mention  Thomson. 
of  the  bond  in  the  interlocutor,  may  perhaps 
be  sufficient  to  show  that  a  bond  was  granted ; 
but  even  of  this  I  am  doubtful ;  the  bond  ought 
to  have  been  produced.  We  have  seen,  how« 
ever,  how  this  difficulty  arose,  and  perhaps  on 
that  account  we  might  admit  the  proof  that  a 
bond,  was  granted. 

But  here  I  stop,  and  have  not  the  slightest 
doubt  that  it  is  incompetent  to  prove  any  of 
the  clauses  or  ccmditions  of  the  bond.  Parol 
evidence  cannot  be  received  to  prove  any  of 
the  contents  of  the  bond, — that  it  was  signed,*— 
stamped, — or  otherwise  valid  or  not;  it  can 
merely  show  that  ^a  paper  was  put  in,  which 
parties  acted  upon  as  a  bond  of  caution.  The 
evidence  ought  not  to  be  received. 

Jeffrey. — The  agents  have  sent  for  the 
bonds,  and  we  would  humbly  move  the  Court 
to  adjouxti  this  part  of  the  case  till  to-morrow. 

By  management  in  calling  and  examining 
our  witnesses,  the  proof  would  last  to  an  hour 
at  which  the  Court  would  probably  think  it  ex- 
pedient to  adjourn ;  and  by  changing  the  day 
of  trial,  we  understood  that  the  Court  contem- 
plated  the  possibility  of  this  case  occupying  two 
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days.  There  is  no  ordtr  in  wlueh  acaae  must 
be  proTed.  In  the  Court  of  Justiciary,  the 
corpus  delicti  is  frequently  the  hst  tiling 
.prored,  and  sometimes  the  proof  of  it  fails. 

LoSD  Chief  Commissioner.-— It  is  a  dis- 
tressing case,  but  the  Court  cannot  adjourn  to 
correct  the  blunders  of  an  agent. 

This  proof  would  be  entirely  hypothetical. 
We  have  given  the  pursuer  fiill  9cofpe  in  his 
j^roof  from  seeing  the  m$smet  in  which  he  was 
disappointed. 

The  Court,  in  changing  the  day  of  trials 
had  it  not  in  contemplation  that  this  case  was 
to  occupy  two  days,  but  thought  that  the  Jury 
might  perhaps  find  it  difficult  to  make  up  their 
verdict  before  the  following  day. 

It  is  a  principle  of  Jury  trial,  duit  the  case 
should  be  decided  at  one  sederunt,  if  human 
strength  can  accomplish  it. 

A  ImU  of  exceptions  was  presented  on  the 
ground  of  ^  rejection  of  the  evidence.  It 
was  then  contended  by  the  counsel  for  the  pur- 
suer, that  they  were  entitled  to  withdraw  a 
Juror,  or  that  ihe  Jury  should  find  specially  the 
facts,  but  this  was  resisted  by  the  cdunsel  foi: 
the  defender.. 

L<ttD  Chief  CoHMiS9iON£R«««*It  is  a  nai- 
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take  to  fl^i  tiuit  m  Eoglaiid  a  ptrty  has  a  ri|^  Clark 
to  withdraw  a  Juror ;  he  would  there  suffer  a  Tnoiisi>ir. 
nonsuit}  but  lammueh  afraid  of  actii^  on  ana- 
l(^ies»  I  would  advise,  but  I  cannot  compd, 
the  defender  to  consent  to  withdraw  a  Juror^*-*- 
no  harm  could  result  from  it,-^the  Jury  ean 
only  be  dischai^ged  by  this  consent,  or  by  re- 
turning a  v^dict  for  the  defender. 

This  consent  b^ng  refused,  a  verftct  was. 
accordingly  given  for  the  defender. 

Jeffrey,  J,  A*  Murray,  and  J,  S.  More,  finr  the  Pursuer. 
Clerk,  Cockbum,  and  Rutherford,  for  the  Defender. 

(Agents,  J,  and  W.  Murray ^  and  HtU  and  Hopkirky  w.  8.) 


^mm 


Jeffrey  moved  in  the  Court  of  Se{»ion  for  a        isu. 
rule  to  show  cause  why  a  new  trial  should  not  d^,'^&  n. 


be  granted,  and  stated,  Ni^ri? 

Istf  It  is  essential  to  justice  to  grant  a  trial,   granted, 
the  case  not  having  been  before  die  Jury. 

9d^  There  was  an  undue  ngection  of  evidence^ 
in  so  far  as  the  pursuer  was  ^vbirted  from 
laying  before  the  Jury  competent  evidence, 
though  the  Court  might  Jbe  of  opimon  that  it 
was  not  sufficient. 

d(^»  The  verdict  is  contrary  to^  evid^ioe,  as 
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Clark  the  iNrder.fbr  unprisomnent  was^provedt  and  tbe 
TiffoMsotf.  Jury  ought  to.  have  found  some  damages. 
'^"'^^^^^^  4/A,  The  verdict  is  incompetent.  Damages 
are  found  due  by  a  final  interlocutor,  and  the 
Jury  have  found  for  the  defender,  which  is  the 
technical  form  of  finding  no  damages  due.  In 
a  case  at  Aberdeen  I  mainitained,  that  though 
the  Court  had  found  damages  due,  still  the 
Jury  might  find  none  proved.  In  this  I  was 
overruled  by  Lord  Gillies,  and  I  believe  the 
other  Judges  of  the  Jury  Court  are  of  the 
same  opinion. 

The  rule  was  granted,  and  the  29th  appoint- 
ed for  the  other  party  to  show  cause  why  a  new 
trial  should  not  be  granted ;  but,  owing  to  par- 
ticular circumstances,  it  was  not  heard  till  the 
7th  and  11th  December. 

Clerk  showed  for  cause, — ^The  pursuer's  libd 
only  concludes  for  L.  70,000  as  the  value  of. the 
vessel,not  as  damages,  on  account  of  his  personal 
detention*     The  issues  go  beyond  the  libel. 
^l]]  *  Though  the  Court  found  damages  due,  the 

Jury  may  find  none  proved. 


*  This  was  stated  to  be  a  case  of  damaged  fish,  in  which  da* 
iMgcs  hMsi  been  foimd  doe ;  Imt  the  Court  of  Session,  on  advising 
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Ttp  pursuer  has  no  just  claim  to  these  Clark 
damages,  as  he  held  himself  out  as  an  Ameri-  Thomson. 
can^  though  he  is  a  native  of  this  country,  and 
has  been  guilty  of  high  treason  in  trading  with 
an  alien  enemy.  In  England  no  new  trial  is 
allowed  on  account  of  slight  irregularities,  if 
material  justice  has  been  done. 

It  is  said  he  proved  his  imprisonment,  and 
that  some  damages  ought  to  have  bee  a  given 
on  that  account,----The  oould  prove  nothing,  ha^ 
ing  given  up  the  only  thing  for  which  he  con- 
cludes in  his  libel.  We  would  not  consent  to 
withdraw  a  Juror,  as  that  would  have  returned 
the  case  tQ  another  Jury  in  the  same  faulty 
shape. 

Jeffrey. — The  ground$  stated  do  not  £^ply  to 
those  in  &vour  of  a  new  trial. 

No  authority  has  been  stated  to  sh^w  that  in 
England,  if  by  argument  doubts  could  be  rear- 
ed  as  to  the  justice  of  the  claim,  the  Courts 
would  refuse  a  new  tri^l ;  but,  in  England,  this 
question  could  not  have  occurred,  as  the  pur- 
suer might  have  deserted  the  bar,  and  then  a 


the  proof  taken  on  conunisnony  were  of  opinion  that  none  wera 
^oyed«    t  ha?^  not  &u9d  this  case  reported. 

M 
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Clak%       lu^isuit  wQuld  have  followed.     To  supply  the 
Thomsoit.     Want  of  a  nonsuit,  a  new  trial  must  be  granted. 

The  pica  on  the  other  side  is  cut  off  by  the 
defender  continuing  the  Ktigation,  and  by  a 
finat  interlocutor  finding  damages  due*  The 
jnterlocutor  sending  the  issue  is  also  final,  and 
yet  it  is  said  to  be  incompetent^  and  contrary 
to  justice,  to  allow  this  issue  to  be  tried. 

The  Jury  cannot  loc^  beyond  the  issue; 
.and  if  I  had  proved  damages^  they  must  have 
found  them,  and  the  Court  must  have  api^ied 
the  verdict ;  the  act  of  Parliament,  is  in^pem- 
tive. 

I  still  claim  damages  for  being  detained; 
and  L.  70,000  is  merely  mentioned  in  narra- 
tive, as  the  value  of  the  vessel.  I  could  not 
claim  that  sum  merely  as  the  value  of  the  ves- 
sel, never  having,  offered  to  make  it  over  to  the 
defender. 

LoRi>  JusTiC£-CL£|iK.r-This  case  has  been 
arg^ed  with  great  ability,  and  the  Court  leel  for 
the  natural  anxiety  of  parties  in  a  ei^e  of  such 
nwgnitude. 

I  will  not  go  farther  into  the  case,  than  to 
say,  that  I  am  clearly  of  opinion  that  the  bond 
or  an  extract  ought  to  have  been  produced^ 
and  that  the  supplem^itary  evidence  could  not 
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be  sent  to  the  Jury,     My  only  doubt  is,  if  it       Glark 

was  competent  to  examine  the  witnesses.  Tiiobi8c»«. 

I  am  clear,  that,  in  the  infancy  of  this  insti- 
tution, the  clause  in  the  act  must  be  liberally 
construed,  and  that  a  new  trial  must  be  granted. 

It  is  hardly  possible  that  a  similar  case  should 
occur,  and  so  it  will  not  lead  to  loose  practice ; 
the  pursuer  expected  to  goto  the  bottcon  of  his 
case,  and  though  the  clerk,  not  the  extractor,  be 
the  pn^ier  custodier  o(  these  bonds^  and  there 
may  be  some  error  in  the  notice^  yet  I  am  of 

your  IxNrdships  have  aixy  doubt,  expenees  may 
be  given. 

Whether  thLsi  jdaim  is  eontained  in  the  libel, 
is  not  hujus  loci.  If  this  be  a  good  objection^ 
it  might  be  a  ground  for  amending  the  issue, 
but  it  is  no  ground  for  not  trying  it  after  it  is 
approved  of. 

The  other  Judges  concurred,  and  the  ques« 
tion  of  expenjpes.  was  reserved. 

A  subsequent  application  was.  made  for  au- 
thority to  transmit  the  bonds,  and  all  other  do^ 
cuments  on  which  t^^  pursuer  meant  to  found», 
which  was  grantedi  and  the  case  was  a^n  re- 
journed to  th^  Jury  Cowt* 
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NEW  TRIAL. 


PEESENT, 
THE  THREE  L0&D8  COMMI6SIOKEE8. 


1817. 


Jan.  9  and  10.    •    Of  these  dates  the  new  trial  proceeded. 


A  letter  rela- 
tive to  a  bond 
on  judicial  pro< 
ceedingt  is  ad- 
missible evi- 
dence, though 
it  has  no  date 
or  stamp* 


After  a  witneia 
is  dead^  his  de- 
position taken 
in  the  Admiral- 
ty Court  to  lie 
in  retentis  mav 
be  given  in  evi- 
dence ;  but  if 
alive*  the  rule 
is  different. 


The  pursuer  ofFei^d  in  e^dence  the  holo- 
graph letter  to  Gillespie  his  cautioner,  under 
the  meditatio  Jugce  warrant,  binding  himself 
not  to  leav$  the  country  during  the  proceedings 
to  which  the  bond  applied. 

Objected Jbr  the  defender.^-^lst,  It  is  not 
stamped ;  Qd^  It  has  no  date. 

It  was  offered  to  prove  the  date  by  witnesses, 
and  the  Court  found  the  letter  admissible ; 
and  that  being  a  document  relative  to  a  bond 
on  judicial  proceedings,  it  did  not  require  a 
stamp.     To  which  the  defender  excepted. 

By  authority  of  the  Bailie  of  the  Clyde, 
while  the  case  depended  before  him,  the  evi- 
dence of  several  witnesses  (seafaring  men)  had 
been  taken  to  lie  in  retenHs.  In  a  minute 
given  in  by  the  defender,  two  of  the  witnesses 
were  admitted  to  be  dead. 
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The  Court  held  that  their  depositions  were        Clark 

V*. 

admissible  evidence,  on  the  ground  that  what  a      Thomson. 
person  who  was  dead  had  said  was  admissible 
evidence  by  the  law  of  Scotland.  * 

It  was  proved  that  another  of  the  witnesses, 
the  master  of  an  American  ship,  had  left  the 
country  soon  after  he  gave  his  evidence,  and 
that  he  had  not  been  in  Scotland,  nor  had  any 
tidings  been  heard  of  him  since. 

Objected  Jar  the  defender. — ^This  deposition 
was  not  taken  in  terms  of  the  rules  and  regula- 
tions of  this  Court,  nor  was  any  application 
made  for  a  commission.  It  must  be  consider- 
ed  as  sealed,  and  this  Court  has  no  power  to 
open  a  sealed  deposition  without  an  order  from 
the  other  Court. 

Answered  Jbr  the  pursuer. -^i  is  not  seal- 
ed, and  therefore  the  application  was  unneces- 
sary. It  would  have  been  competent  evidence 
if  a  proof  on  commission  had  been  allowed. 
The  rules  and  regulations  only  apply  to  Courts 
having  authority  to  send  issues.  It  was  regu- 
larly taken  before  this  Court  was  established  ; 
and  this  Court  being  bound  by  the  law  of  Scot- 
land, it  must  receive  these  as  legal  evidence. 


*  See  Lord  Fife's  case,  jupra^  95. 
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Clark  The  Couit  fouud  tbU  4epQ8ition . could  not 

THOMtoM.     b«  laid  before  the  Jury. 

To  which  decision  .the  pursuer  j^j^ffted. 

•    •   * 

It  was  then  offered  to  be  proved  tha|;  the  de- 
fender sent  to  America  the  goods  intended  to 
be  put  on  board  the  pursuer's  vessels  an^  ni^ 
a  profit  on  them.  This  proof  was  offejj^^d  to 
show  that  he  could  not  have,  bonqjide  main* 
tained  the  action  which  he  had  raised  against 
Clark  for  not  having  taken  these  goods  oq  board. 

The  Court  held  that  this  evidence  would  be 
admissible  if  the  ipiestion  w;ere  damages  or 
not ;  but  the  issue  is  sent  only  to  ascertain  the 
amount,  damages  being  already  found  due. 

The  pursuer  called  a  witness  to  prove  the  si- 
tuation of  his  family  in  America. 

Clerks  for  the  defender,  objectedt— The 
summons  only  concludes  for  the  value  of  the. 
ship,  not  for  any  thing  personal  to  the  pur- 
suer. Although  this  evidence  may  be  within 
the  issue,  it  is  not  within  the .  summons ;  and 
the  Court  should  restrict  the  evidence,  or  in* 
terpret  the  issue,  so  as  to  bring  it  within  the 
summons,  which  is  only  for  damage  occasioned 
by  the  detention  of  the  ship,  not  the  person  of 
Clark. 


18M.  THE  JUST  COVKTi  18S 


LoBD  Camf  CoiiMi68iON£R.--*"We  can  only       cma« 

look  to  the  issues ;  if  there  is  any  dmig  doubts    TuoMoii: 

M.  in  the  wording  <of  them,  we  mildb  interpret 

-diei&y  but  we  cannot  new  modd  them  to  suit 

die  snibmons;   diat  is  for  the  Comt  which 

sends  the  issue.     But,  in  this  case,  tbe  matter 

can  be  so  managed  as  not  to  operate  injustice, 

or  fiiroe  the  parties  back  to  anollier  tirial.  Hie 

ichedule  specifies  the  demand  on  each  head  of 

(damage ;  and  I  will  direct  the  Jury  to  sqpjdy 

their  daonage  to  ^ach  head,  in  finding  their  wr- 

dict.     By  this  course,  if  the  Court  of  Session 

AsBil  think  (hat  the  summons  does  wnn  warrant 

the  iasue,  as  to  personal  detention,  the  vexdkt 

can  be  connected  by  sti*iking  out  the  dttnages 

on  that  head,  without  sending  the  whole  matter 

bade  to  be  tried  again. 

The  Court  admitted  the  evidence. 

To  which  dec]si<m  the  defender  e:xcepted« 

CftrHt,  for  ihe  4efender9  stated,— The  pur- 
suer was  bound  in  honour  to  remafai  in  diis 
countoy;  but  as  tlie  eautton  was  only  ^ jioficfb 
\sistiy  lid  jtidicatmn  sohi,  ike  aMttiener,  by 
presenting  the  debtor  in  Courts  mi^  have 
got  liree  «f  i%  ^t  any  time.  If  th6  cautioner 
con^nkMfi  bomid,  it  was  owing  to  his  own  eut- 
^pable  negligences  loir  by  the  decision  in  ^vour 
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of  Clack  bj  the  Water  Bailie^  he,  the  caudoier^ 
waa  relieved  of  Hia  obligation* 

It  is  said  that  caution  found  in  an  infenor 
Ctmrt  oontmues  when  the  case  is  braagbtun. 
der  review  of  the  Court  of  Session^  and  that  it 
18  revived  by  a  reduction* 

This  may  be  law  where  the  caution  is^Jndi^ 
catum  solvit  as  there  the  cautioner  is  liable  for 
the  debt ;  but  when  it  is  ovlyjudicio  mtit  if  the 
case  be  <Hice  out  of  Court  the  cautioner  is  freei 
for  it  is  not  then  in  his  power  to  {nresent  the 
debtor  in  C<»ut. 

The  application  for  bail  a^d  ccmeteqiient  de« 
tention  was  owing  to  a  statement  by  tl^  pur- 
auer,  that  he  is  a  foreigner,  though  it  is  proved 
that  he  is  a  native  of  this  country^ 

[Mr  Clerk  was  asked  if  he  intended  to  prove 
this.] 

It  is  proved  by  the  record. 

The  pursuer  chose  to  remain  in  this  country 
to  look  after  his  law-suit,  becatise  he  knfifw  he 
oould  not  legally  make  profit  in  his  own  profes- 
sion ;  as,  for  a  considerable  part  of  the  times 
aU  trade  was  prohibited  betwe^i  this  country 
and  Americs^i 

If  a  person  is  improp^ly  arrested,  he  maf 
be  entitled  to  damages  on  that  aeeount ;  but  if 
he  remains  in  prison  for  a  debt  for  which  he 
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w^t  (um^y  fiod  caution,  lie  »  not  ratitbd  t<t       <3bA&K 
damages  for  his  own  obafekiacy  in  oontinuii^;     THOiuaa» 

.  You  miat  be  caiftious  in  findfaiff  any  da^  Hytiopv.Mii. 

ler^  juprVf  SS* 

mages,  aa,  in  another  oase»  it.  has.  been  found  bf 
the  Lord  Ordinary  that  L.d  damages  carries 
an  accomit  of  L^  460  of  expeneesi 

> 
I  submit  to  the  Codrt  iliit  the  defeikder  ia  i^  >  ^efeoder 
enlitladi  to  basre  the  record  read: to  jtfoTe  that  ^tiiirrecord 
Chrk  is  a  native  of  this  couotuy ;  and  if  he  ^m«S!£ 
does  not  eall  "  witnesses,**  the  pursuer  is  not  puwuer  to  re- 

^  ply.   There- 

entitled  to  rejdy.  cord  U  not 

ifeJf'^^Mr  Clerk  m4y  read  from  any  part  HeluJi'* 
of  the  record  which  i»e  put  in  evidmiGe,  but  J^^j„,** 
not  fboni  any  other*  Cottit^Jsu 

LoRP  .Cjta£F  CoMMiS8iaN£ft.*-^I  would  haye 
gone  farther  than  Mr  Jeffrey.  When  a  party 
puts  in  evidence  any  part  ^f  the  leeord,  he  is 
not  bottnd:ta^  read  the  whole ;  but  this  eotiUoa 
the.other  party  to  read  such  part  of  it  as  he 
chooses,  only  ho  muit  read  it  >as  his  endence. 
This  I  hold  to  be  the  rule  unless  we  are  re- 
stndned  by  the  word  ^*  witnesses"  in  the  91st 
auction  of  tile  Rules  and  Orders  of  this  Court* 
Though  it  vw  proper  for  counsel  to  notice  this 
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looseness  of  expf  essson^  it  is  mt  &  ground  aa 
wkich  tbo  Court  can  decide.  > 

Mr  Clerk  c<mcedes,  that,  unless  they  ^vvieie 
pttt  in  by  the  pursuer,  he  is  not  'OBtitltd  to 
read  those  papers  ivhich  were  admittedly  to  save 
t^e  trodide  of  proving  them. 

I  cannot  accede  to  the  sAatementtfaat  the  ]»* 
cord  is  evidence,  nor  that  proof  of  a  paper  puts 
it  in  the  hands  of  the  Jury. 

The  lender  must  rely  4)n  it  m  a  maMeir  ^ 
.  ai^ument  that  the  pursuer  is  a  ttativei.  As^ 
sertions  on  th^  record  vroidd  not  prove  it« 

(To  Ute  Jw^)  This  case  faar^opasioned 
donsideraUe  ansiety  to  the  Courts    ^  > 

We  have  had  much  (not  too  «4!!ii^)  discus^ 
sion  as  to  the  admissibility  of  evidence ; .  and^ 
as  it  frequently  haf^vens,  a  gTCatide^  of  l%ht 
])as  by  these  discussions^  been  thrown-  on  tli^ 
ease.  We  aist  attend  to  tke  situsttbiUn  ^^ke^ 
m^  £taad,  and  be  cautious  not  40  render  s»y 
part  of  this  case  £nal.  Any  QbaervatiionB  M 
die  evidence  can  do  ao  harm  to  either  p««y  if 
h« has  a  ^ood  case  in  hiw.  If^there  is  law  and 
&ct  so  mised,  that  they  are  mseparaMe,  t^en  it 
ik  our  duty  to  state  theiaiiv;  bat  i£ithey  oanto 
^li^arrted,  lliin  wei^aa  gvfp  flf)^nionon4he 
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h^,  but  you  must  find  spedally  tke  faets  thttf 
the  Court  of  SessioQ.may  aj^ly  tjie  law. 
.'  This  artimi  is  fbonded  on  a  bond  of  caotioti 
and  letter  referring  to  it ;;  the  ease  was  often 
argtted  in  the  Omrt  of  Session,  and  damages 
were  there  foimd  due.  It  is  sevt  here  on  pointe 
]aot  found  in  the  other  Court.  It  is  said  that^ 
as  damages  are  found  due,  the  pursue  is  txk* 
tided  to  a  verdict ;  we  are  of  opinion,  that  if  he  • 
do  &ot  pncMra  damages,  ym, '  cannot  find  hira 
entitled  to  any  ;  this  is  law,  mixed  with  £mAi 
and  therefore  I  state  an  opibiou* 

On  the  distinction  taJoen  hy  Mr  Cleil:  be* 
tw»m  a  bond  of  caution  dejudino  sis$i  and 
one  fMlicattem  soimi  sitting  here,  I  caii  ghre  no 
opinion,  ad  it  is  a  questiagi  of^pure  law^  and 
nngfat  have  been  argued  in  the  other  Court  ha- 
hce  the  issues  were  sent,  or  majr  }»■  decided 
after  the  ir^rdiot  is  retinmed,  as  it  woidd  be  a 
ground  fiar  suspending  the  jodgmenty  or  arrest^ 
ing  it,  on  this  head  of  damage ;  and,  upon  the 
pten  which  I  ai^eated,  of  finding  the  dami^^ 
as  apfdjcaUe  to  each  head  of  die  gcfaeft»ir» 
there  wiJl  be  no  inconvenience  in  kaving  tkit 
t»  be  decided  by  the  Court  of  Session,  who,  if 
ikey  s^ee  in  pcunt  of  law  with  Mr  Qeork^  wil 
disallow  the  daaaages  on  this  liead  of  the  case.^ 

Another  point  made  is,  that  this  wns  only  ;a 
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bond  to  present  him  in  any  action  bxought 
within .  six  months^  Here^  again,  if  you  think 
damages  are  proved,  you  ought  to  find  them^ 
under  the  proper  head  of  the  schedule,  and  if 
necessary,  I  shall  make  a  note  of  the  direction 
^ven.  By  pioceeding  in  this  way,  each  point 
IS  reserved  for  the  other  Court ;  whereas  if  I 
gave  an  opinion  that  on  this  ground  no  verdict 
could  be  returned,  then  if  the  other  Court 
were  of  a  di£Perent  opinion,  the  whole  trial  must 
proceed  again. 

The  schedule  (though  not  part  of  the  issue) 
is  annexed,  to  show  the  sum  which  you  cannot 
exceed  under  the  separate  heads,  as  the  general 
chaige  of  damage  limits  you  to  that  sum  in 
whole  i  probably  (he  clearest  method  of  re- 
turning your  verdict  will  be  to  take  into  con* 
mderatioh  the  articles  in  the  order  of  the 
schedule,  and  find  on  each  particularly,  and  then 
find  a  general  sum,  consisting  of  all  the  ar- 
ticles. In  this  way,  as  already  stated,  if  the 
other  Court  are  of  opinion  that  in  law  .the 
puisUer  is  not  entitled  to  claim  any  particular 
article, .  they  will  have  it  in  their  power  to' 
find  so  without  overturning  the  verdict .  en 
tiie  other  points*  This  will  also  enable  them 
to  judge  of  the  question  of  corts»  In  MiUec'jt 
j0Rfe,  I  understood  the  difficulty  was»  that  the 
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Coiirt  did  not  know  for  which  assault  the  L.  5       Clark 

-  His  Lordship  then  went  through  the  differ- 
ent articles,  stating  what  he  considered  proved  % 
and  stated  that  they  ought  not  to  give  profits 
of  illicit  trade  ; — ^that  the  sixth  article  was  given 
up, — that  he  did  not  think  they  should  give 
the  expences  of  the  appeal,— and  that,  by  a  de- 
cision of  the  preceding  day,  they  had  been  re- 
lieved of  L.  500  of  the  claim  made  by  the  mer- 
cantile house  in  Glasgow  for  commission  and 
other  charges,  which  was  an  illegal  and  uncon- 
scientious demand ;  and  which,-  if  paid,  the 
pursuer  had  done  it  in  his  own  wrong. 

Verdict.— The  Jury  found,  <*  That  the  said 
^^  defender  is  liable  in  damages  to  the  said  puf- 
^^  suer,  Istf  For  the  expence  of  maintaining 
^'  nine  men  for  forty  days  at  the  rate  of  @s.  6d« 
*^  each  man  per  day,  viz.  from  the  21st  of  Junfe 
^*  1808  till  the  1st  of  August  following,  and  find 
^*  that  the  sum  due  to  the  pursuer  on  that  ac-  ' 
^*  count  amfounts  to  L^  45  Sterling.  2<f^,  Thaft 
'*  the  defender  is  liable  to  the  said  pursuer  in 
<<  the  sum  of  L.  56^  as  the  wages  paid  to  mhe 
^  men  for  the  said  forty  days  at  the  rate  of 
^*  Jj.  4,  10s.  each  per  month,  and  to  the  malb 
^  at  the  rate  of  L.  6  per  month*    Sdfyf  Tfafc 
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Clark  ^<  said  Jury  OB  their  oaths  say  th^  the  said  de^ 
ThotIisom/  "  fender  ia  liable  to  the  said  pursuer  for  the 
^  sum  of  l£s.  6d.  per  day  during  the  time  that 
**  the  defender  Thomson's  aetion  was  in  de- 
y  pendenee,  for  the  expences  of  the  said  pur- 
<^  suer's  nuuntenance  and  travelling  charges^ 
^'  and  find  that  the  time  the  said  action  did 
^*  depend  was  five  years  S87  days,  and  that  the 
*^  sum  in  which  the  said  defender  is  liable  to 
*^  the  said  pursuer  on  said  account  is  the  sum 
<<  of  L.  1320.  4e%,  Find  that  the  defender  is 
^^  liable  to  the  said  pursuer  in  the  sum  drL.126, 
<^  8s.  6d.  on  account  of  insurance  and  of  the 
^  *^  claim  made  against  the  pursuer  by  certain 
"  merchants  in  Glasgow,  acting  and  trading 
'^  under  the  firm  of  Leslie  and  Maonaught. 
'<  5iklt/t  That  the  defender  is  liable  to  the  pur- 
<^  suer  for  a  sum  at  the  rate  of  L.  QOO  per  year 
<<  during  the  time  the  pursuer  was  detained  in 
*^  this  country  in  virtue  ef  the  defjsnd^  Thorn- 
<<  aon's  arrest,  on  account  of  the  profits  that 
*'  might  or  would  have  been  made  by  the  pm*- 
^^  suer  during  said  period :  Find  that  the  pur- 
**  suer  was  so  detained  from  the  21st  June 
<'  1808  till  the  4th  of  April  1814,  a  period  of 
*^  five  years  and  287  days,  and  that  the  Sum  in 
^^  which  the  defender  is  liable  to  the  pursuer 
^^  during  said  deti»ition  and  on  said  account,  is 
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"the  sum  of  L.  3471, 15s.  7dt,  6f%,  Find  C^a^b 
"  the  defender  liable  to  the  s^4^pur$uer  for  thf  Thomson. 
"  sum  of  L.  544  for  the  hw  e^peniees  ppid  by 
the  pursuer  to  his  agents  in  Glasgow,  Messrs 
Douglas  ^pd  Fergusson.  7^^^*  Find  the 
said  defender  liable  to  the  pursuer  in  the 
<^  sum  of  L.  1000  Qn  account  of  his  detention 
*^  and  imprisonment  in  this  country,  at  a  dis- 
tance from  his  family  and  friends ;  all  which 
sums  the  said  Jury  find  ampunt  to  the  sum 
«  of  L.  6562,  19s.  Id.  Sterling,  for  which  last 
**  mentioned  sum  the  said  defender  is  found 
*^  liable  in  dams^es  to  the  said  pursuer,  and 
**  which  are  hereby  assessed  accordingly.'' 


it 


1817. 

Cockburnf  for  the  defender,  applied  in  the   ^f**?^^*^* 
Coort  of  Ses£»OB  for  a  rule  to  show  cause  why  a   New  trial 
new  trkl  should  not  be  granted,  and  stated, 

1.  Evidence  was  iMlmitted  at  the  trial  which 
was  inadfiUflsiUe  under  the  summons.  The 
summons  ftoneluded  mily  for  the  value  of  the 
vessel ;  and  in  the  Jury  Court  the  only  claim 
made  was  for  personal  detention.  The  sum- 
mons concludes  for  damages  to  and  against  dif- 
ferent partied  from  those  for  and  against  whom 
they  have  been  found.  Null  proceedings  can- 
not be.  homolsgatedy  and  all  Mr  Erskine's  rea*  Enk.  4.  s.  s. 
sons  apply  here* 
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Tromsok. 


f.t^ 


2.  The  Jury  have  given  what  could  only  be 
the  profit  of  illidt  trade. 

3.  TheyhavegivenL.1000assolatium,thougfaL 

there  is  no  evidence  of  the  pursuer's  detention ; , 
the  caution  was  only  dejudkio  sistij  and  the 
cautioner  might  at  any  time  have  got  free.  It 
was  his  duty,  when  the  original  action  was 
first  decided  in  favour  of  the  pursuer,  to  have 
presented  him  in  Court,  and  no  Judge  would 
have  granted  a  new  warrant. ' 
Thfrule^  granted. 


iSihTthtfi^p 


The  Court  and  parties  having  been  furnish- 
ed by  the  presiding  Judge  with  copies  of  the 
report  of  the  trial,  it  was  agreed  to  hold  it  as 
read,  * 

Murray,  for  tfee  pursuer, — I  am  to  Aow 
why  no  new  trial  should  be  granted.  The  rea- 
SQUS  stated  for  granting  it  are  not  new,l)ut  were 
formerly  stated  as  g)x)unds  for.  refusing  iL 

If  ^  new  trial  Ue  granted,  it  must  he  on  one 


•  By  act  of  sederunt  9th  July  1817,  f  9>  it  k  enacted,  <'  That 
^  it  shall  not  be  necessary  to,r^  the  report  in  open  Coiirt ;''  and 
by  the  same  section  it  is  also  enacted,  ^  Thialt  heaceforth  wntten 
'^  or  printed  petitions  shall  not  be  presented  to  the  Divisions  of 
<'  the  Court  of  Session  for  the  judgment  of  the  Court  upon  the 
^  verdict  of  a  Jury,  or  in  moving  for  an  order  to  show*  whether 
^<  there  shall  be  a  new  trial.'' 
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or  other  of  the  grounds  stated  in  the  act,  and,  as       Cla&k 
wasi  decided  in  Lord  Fife's  case,  it  must  be  a     Thomson. 
trial  of  the  same  issue. 

1.  All  authorities  agree  that  the  media  con^ 
cludendi  must  be  taken  into  account  in  ascer- 
tiuning  wh^  is  within  a  summons,  and  if,  in 
this  casej  it  was  doubtful,  it  is  explained  by  the 
pleadings. 

2.  The  report  shows  that  the  Jury  were  di- 
rected (and  the  presumption  is  that  they  took 
the  direction)  not  to  give  profit  of  illegal  trade. 
We  did  not  except  to  this  direction,  though, 
if  we  had,  we  could  have  shown  by  the  autho- 
rity of  Lord  Mansfidd,  and  cases  of  insurance 
froiti  this  country  to  Russia,  that  the  Courts  of 
this  country  are  not  bound  to  enforce  what  is 
matter  of  municipal  law  or  internal  regulation 
of  other  countries. 

[]The  Lord  CHtEF  Commissioner  here  ob- 
served,-<^It  is  not  material  to  this  case,  but  I 
wish '  it  ;|9tbe  und^tood  that  I  contemplated 
the  case  ef  an  American  idubject  acting  against 
the  l^ws  of  bis  awn  cou^try.;  the  case  mi^t 
have  been  different  if  he  had  been  a  British 

»ilgeet.3 
Sp  Solatium.    The  action  of  reduction  by 

Thomson  concludes  against  the  cautioner — ^he 

therefore  remained^  bound  during  the  depend* 

N 
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V.  Pgtivjry  «d 
March  176S, 
Sel.  Dec.  959, 
ind  Fac.  CoL 
M.  2047- 
Miles  V.  Lyally 
Itt  Dec.  1797» 
M.  9067. 


February  18. 


tnee  of  that  ftction.  This  is  fixed  hj  the  terms 
of  ^fae  Wnd  of  caution ;  but  if  not,  be « was 
bound  at  common  law  during  the  subsequent 
proceedings  in  the  Court  of  Session  and  House 
of  Lbftis.  If  the  cautioner  had  presented  him 
he  tniiit  hare  gone  to  prison.  It  was  not  proved 
at  the  trial  that  Cla^k  remained  in  this  country 
after  the  decision  in  his  favour. 

Clerkf  in  re^y,  insisted  at  gredt  length  on 
^he  ghmnds  stated  by  Mr  Cockburn. 

Lord  Justice  Clerk. — A  new  trial  is 
sought  (m  three  grounds.  I  have  paid  the  ut- 
most Intention  to  the  able  and  forcible  aiginnent 
used ;  but  I  am  elearly  of  opinion,  that  neith^er 
Ob  all  or  any  of  the  grounds  can  a  new  trial  be 
g^mted.  Ttie  argument  deserves,  and  will 
meet  with,  the  greatest  attention  at  l9ie  proper 
stage  of  the  cause.  The  pursuer  oan  recofer 
nothing  till  we  apply  the  verdiet,  and  I  reserve 
my  opinion  till  then.  Our  decision  on  ihe  pre- 
sent application  is  final,  and  the  grossest  iiijus- 
tice^iigbtbe'done  ff'Ottr  opinion  were  eonclnsive 
on  f he  other  poilit.  W^en  we  a^ly  the  ver- 
d»crt,  if  we  slidil  ^n  be  of  opinion  that  the 
different  sums  fall  within  the  sunimons,  4Nir 
dddsion  miiy  1)e  carried  to  the  House  of  Lords. 

1 .  They  hffve  failed  in  «homng  that  l^e  ver* 
^^(^ is teyond tissues}  and^motibm* tvial^n 
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thttw  isfiUM  tvoold  do  iw  good.    Uaitea^  ivbei*       CiMit 
strong  grounds  are  shown,  tka  same  issue  wiH     TMmsoii. 
be  sent  b«eL  ^-•'^v^ 

S.  I  am  equaUydear  tkatilkgalprafite  nivere 
not  in  contemplation  of  the  Jury ;  and  I  am 
not  disposed  to  disturb  a  verdict  on  the  ground 
of  the  sum  given  being  a  little  too  high  or  too 
low. 

S.  If  the  Court  shall  be  of  opinion  that  the 

pursuer  was  not  detained,  he  cannot  be  entitled 
to  the  solatium  ;  but  he  will  not  he  out  out  of 
his  claim  of  damages  by  remaining  in  this  coun- 
try after  the  deeiwNi  in  his  fcivour.  He  was 
Gtttided  to  ]:evwn  to  t^ke  mt aiwres  |!pi*  rq? ov^r- 
ing  these  d«[iagesu 

LoBP  RosBi&itT90N»«~I  subscribe  te  ev^ 
thing  stated. .   I  wish  (he  point  of  ulim  p&tita 
to  be  reserved,  but  the  only  question  at  pre*  . 
snt  i%  if  the  verdiok  is^  beyond  the  issuer 

liOids  Bano^tyse  and  Craigie  w^m  ef  the 
same  opinion. 

The  new  trial  was  therefore  refused. 

J817* 

Wlien  the  Court  allied  the  iiev^ict,  they        juiy  io. 
mi0tei»ed  the  firsts  second,  fourth^  fifth,  and 
sixth  v^ioles  found  by  the  Jury,  but  atmdk.  off 
4be  third  and  sevenl^i  articles  as  hot  contained 
i&4dle  summons.    Twao£  the  Judges  were  of 
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Dec.  SO 


Glare 

Tmqmsoit. 


opinion  tbst  the  fifth  was  in  the  ssme  sitiiatieni 
but  it  was  allowed. 

Both  parties  petitioned  against  this  judgment^ 
but  the  Court  adhered  to  their  former  interior 
eutor. 


FRESENT, 
'THB  LOBD  CHIEF  COMUl98lO»Eti. 


I8f6. 

December  SO. 

.  — -  ♦  -«ifcw/ 

Damages  found 
doe  to  the  com- 
manding officer 
of  a  regiment 
for  defamatory 
ezpressiona 
used  against 
tlie  regtmeot. 


Shearlock  V.  Beardsworth. 

This  was  an  action  of  injury  and  damages  at 
the  instance  of  the  lieutenant-colonel  of  the 
4th  Dragoon  Guards  against  the  defender,  who 
was  fanner  of  post-horse  duty,  for  slandering 
and  abusing  the  regiments 

DEFENCE. — The  action  is  incompetent ;  but 
if  competent,  the  defender  denies  the  charge. 

ISSUE. 

<<  Whether  the  defender,  John  Beardsworth, 
"  did,  upon  Wednesday  the  20th  day  of  July 
1814,. or  about  that  time,  at  Edinburgh, 
loudly  and  ppenly  declaire  before  many  of  the 
King's  subjects  then  and  there  a»s^ilible<d, 
'<  that  the  4th  regiment  pf  Dragoon  Guards, 
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"of  which  the  pursuer  is  lieutenant^olonel,      "Shbarlock 
was  a  n^meiit  of  cowards  and  blackgmtrds^   BEARDswoRxif. 
which,  had  been  degraded,  by  the  Duke  of 
Wellington,  or  that  the  said  Duke  of  Wel- 
lington had  dismissed  them  from  the  army 
"  under  his  Grace's  ceminand,  and  sent  them 
^*  home  to  this  ^country  as  cowards  and  black- 
«  guards ;  or  that,  as  a  mark  of  disgrace,  the 
^'  buttons  had  been  taken  off  their  coats,  and 
''  >that  no  gentleman  would  associate  with  them, 
^*  as  it  was  known  they  were  a  disgraced  and 
.<<  cowardly  regiment ;  or  did^  on  ihe  above  oe* 
.  '^  casion,  utter  other  words  in  disparagement  of 
^^  and  injurious  to  the  character  of  the  said  re- 
'VgimentasmUifearymen? 

*^  The  damages  are  laid  at  Lc  ^000  iS^er- 
''  ling/' 

Some  of  the  witnesses  did  not  appear  at  first. 

Lord  Chief  Commissioner. — It  must  be 
proved  that  they  were  regularly  cited;  they     . 
will  then  be  called,  and  if  they  fail  to  iappear 
must  be.proc^ded  a^inst 

At  the  trial  the  defender  failed  to  appear, 
;a.nd  it  was  stated,  that,  as  he  was  out  of  Scot- 
land, the  notice  for  trial  had  been  served  <m  hit 
mandatory. 
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iUiBARoocK        The  parauer^s  agent  smre  that  tibe  notice 
3Mk»9W:oiLTB.  of  trial  luid  been  Served  on  the  i^^tlinrtfae 

defender,  and  upon  his  mandatory  by  hia  (the 
agent^s)  cSell:. 

XosiD  Chi£f  Commissioner.— We  must 
.'iiate  it  from  one  who  kaiows  it  of  his  ovm 
knowledge  that  the  notice  was  served  on  the 
numdatory  penwnaUy  or  at  Us  hoase.  knowing 
it  to  be  his ;  the  Court  must  take  care  that  due 
notice  was  given  to  those  who  act  for  die  de- 
fender. As  the  young  mim  who  served  the 
notice  is  not  present,  the  Jury  may  be  called 
but  not  sworn,  till  it  is  proved  that  the  notice 
was  given.  ^ 

The  mandate  was  read,  the  notite  to  the 
mandatory  was  prored^by  the  agmt's  deirk,  and 
the  trial  proceeded. ' 

An  affidavit  before  a  Justice  of  the  Peace 
was  put  in  to  prove  some  of  the  notices  in  this 
case. 

The  LoBi>  Chief  CoMMfssiONER^  after  oross- 

exomining  the  first  witness,  ob(Btrv6d/«--If  any 

question  occurs  to  the  counsel  for  the  pumier 

'  he  may  put  it ;  for  though  I  cannot,  as  in  £ng- 


K8t  of  ik6  Jury  w«rt  aU0wed  to  g^  away. 
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.  land,  state  mVself  to  be  counsel  for  the  defen-     Shearlock 
der,  yet  I  am  bound  to  look  after  his  interest.    Beardswo&th. 

Lord  Chief,  CoMMissiON£R.-!^In  this  case 
the  words  in  the  issue  have  been  proved,  so  as 
to  entitle  the  pursuer  to  a  verdict.  Under  the 
general  term  "  other  word8,*\my  direction  must 
have  been  the  same,  even  if  precise  words  had 
been  proved  with  less  accuracy* 

The  Court,  by  sending  the  issue,  have  sustain- 
ed the  action  a$  competent,  apd  the  question 
here  is  merely  the  amount  of  damages.  These 
are  no(  for  an  individual  injury,  but  for  an  iqjuiy 
done  to  the  r e^imeot*  If  the  whole  dame^f»s 
had  been  claimed,  it  must  have  made  the  case 
ridiculous ;  but  the  pursuer  has  restricted  his 
claim  to  L.  100,  and  you  may  give  any  thing 
under  that  sum.  The  witnesses  not  knowing 
the  defepder  at  the  time  he  used  the  exprea* 
fiions,  there  might  be  some  doubt  of  his  identi- 
ty ;  but,  taking  the  whole  circumstances,  I  am 
of  opinion  it  is  sufficiently  established* 

Verdict  for  the  pursuer,  damages  L.  30. 

CMc  and  W.  H.  RMnwn^fdf  i^e  Pimoer* 
^Agentt)  Cwmegy  ntnd  Nelsom,  w.  8.> 


200 


CASES  TRIED  IN^ 


Jaiib  S7> 


PRESENT, 
THE  THREE  LORDS  COMMISSIONERS. 


1817. 


January's?.     AucHMUTiE  and  Others,  V.  Ferguson  and 

Others. 


Found  that  not 
mnre  than  four 
ferry-boats 
plied  repilarly 
lirom  Kirkaldy 
CO  Letth  and 
Newhaven. 


1  HIS  was  an  action  of  declarator  and  damages 
at  the  instance  of  the  trustees  appointed  by  act 
53d  Geo/  III.  c.  125,  for  improving  the  ferry 
from  Kinghom  and  Burntisland  to  Leith  and 
Newhaven,  with  concurrence  of  the  Lord  Ad- 
vocate, against  the  Magistrates  of  Kirkaldy, 
and  the  owners  of  boats  carrying  passengers 
from  thence  to  Leith. 


Defence. — The  trustees  have  no  title  to 
pursue,  as  the  foundation  of  the  action  is  a  decree 
in  1684,  in  a  submission  with  third  parties. 

The  submission  was  ultra  vires  of  the  ma- 
gistrates of  Kinghorn,  Burntisland,  and  Kirk- 
aldy,  the  parties  to  it. 

The  decree  is  prescribed ;  but  if  not  pr^crib- 
ed,  its  terms  do  not  apply  to  small  boats. 

Kirkaldy  is  a  free  port,  and  its  magistrates 
have  no  power  to  regulate  the  ferry. 
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The  trastees  had  first  presented  a  bill  of  sus-  Auchmutii, 
pension  and  interdict  to  prevent  the  inhabitants 
of  Kirkaldy  from  using  ferry-boats  to  Leith, 
but  failed  in  this.  Having  afterwards  discover- 
ed a  decreet-arbitral  dated  in  1684,  limiting 
the  number  of  boats  at  Kirkaldy  to  four,  they 
brought  the  pi:esent  action  of  declarator  and 
damages,  to  have  it  found  that  the  magistrates 
of  Kirkaldy  were  not  entitled  to  license  more 
than  four  boats  on  the  ferry,  in  terms  of  the 
decreet-arbitral;  and  that  the  owners  of  the 
boats  were  liable  in  damages.  The  defences 
given  in  for  the  magistrates  and  for  the  own- 
ers of  the  boats  were  in  fact  the  same. 

After  a  good  deal  of  procedure  in  the  Court 
oif  Session,  which  was  conducted  principally  by 
the  owners  of  the  boats,  the  following  issue  was 
sent  to  the  Jury  Court : 

ISSUE. 

"  Whether,  at  any  time  between  the  5th 
"day  of  March  1684  and  the  year  1813, 
"  more  than  four  boats  were  established  at  one 
"  and  the  same  time  as  passage  boats,  plying 
**  regularly  between  the  port  or  town  of  Kirk- 
«  aldy  and  the  ports  of  Leith  or  Newhaven  ; 
"  and  if  more  than  four  boats  did  so  ply  within 
"  the  time  above  specified,  for  how  long,  and 


d(H 


CASES  TAIED  tS 


Jan.  ff 


aucrmutib 
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pursua:8  from  stating  what  is  thdr  legal  mean- 
ing. If  the  evidence  were  admitted,  it  could 
only  be  on  the  ground  that  Kinghohi  differs 
from  other  ^aces,  the  passage  being  to  Leith. 
The  decision  of  the  Court  is,  that  the  terms 
cannot  be  explained  by  evidence ;  counsel  must 
rest  their  legal  import  on  argument. 
To  this  decision  the  pursuers  excepted. 


On  an  ueuet  '^ 
there  were 
more  than  four 
passage  boatst 
It  is  incompe- 
tent to  adduce 
proof  as  to 
boats  carrying 
goods  only. 


Mr  Thomson,  for  the  pursuers,  then  stated, 
that  perhaps  the  other  party  would  save  the 
trouble  of  proving  the  next  part  of  the  case,  by 
admitting  that  there  were  boats  carrying  goods 
beyond  the  number  permitted  by  the  decreet- 
arbitral.  Mr  Clerk  at  first  admitted  the  fact» 
but  afterwards  stated  that  proof  of  this  was  in- 
competent, and  that  he  was  not  called  on  to 
make  such  an  admission. 

Lord  Chief  Commissioner. — No  evidence 
is  competent  that  is  not  relevant. .  No  one  could 
suppose  from  the  issue  that  it  related  to  any 
boats  except  those  carrying  passengers  and  their 
goods,  and  we  cannot  refer  to  the  decreet-ar- 
bitral. 

This,  therefore,  is  inadmissible,  as  irrelevant 
to  the  issue.  There  can  be  no  doubt  that  Kirk- 
alply  is  a  port  for  general  trade ;  that  is  not  [» 
subject  of  proof. 
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TAo»Mon.— We  wish  Ais  reseiTed.  Acchmutib, 

Loi^o  Chief  Commissioner. — ^When  a  pdint  v. 

is  reserved  it  only  entitles  you  to  be  heard     F«*j^^^«o»» 
on  the  point  if  you  move ;  there  is  nothing  on 
record  that  goes  directly  to  the  Court. 

The  town-clerk  of  Kirkaldy  was  called  to 
prove  that  no  entry  appeared  in  their  books  as 
to  the  boats  for  a  century  past ;  he  produced 
the  books. 

Lord  Chief  Commissioner. — It  is  right  to 
have  the  books  for  examination  in  case  it  should 
be  found  necessary. 

A  certificate  was  produced  that  a  witness 
was  unable  to  attend  the  trial ;  he  had  been 
examined  oh  interrogatoriesi  and  a  question  had 
been  put  as  to  the  boats  at  Kinghom,  but 
his  answer  was  not  read  to  the  Jury. 


The  son  of  the  treasurer  of  the  Gilt  Box 
Society  at  Kirkaldy  was  called  as  a  witness  to 
produce  the  books  of  the  Society. 

Murray  objected, — These  are  the  books  of 
a  private  society  ;  we  had  no  notice  that  they 
were  to  be  produced. 

Granf.*— Though  they  are  the  books. of  a 
private  society,  they  contain  entries  of  all  the 


The  books  of  a 
private  society 
may  be  pro- 
duced mt  the 
trial)  and  if  the 
secretary  can- 
not  attend  he 
ought  to  be  ex- 
amined on  in* 
terrogatoriee. 
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seamen  in  KMcaldy;  the  purnier  bM  made 
tli€«i  evidence^  as  he  gave  netiee  diat'  be  ex* 
pecttd  die  father  of  this  witness  would  praduoe 
theopf. 

Jfi^rre^.-^^-Hiese  hooka  are  irreievant; 
though  the  name  of  any  individual  do  not  ap- 
pear m  them,  this  affords'  no  presomptioii  that 
he  IB  not  a  seaman,  as  all  seamen  are  not  en^ 
teced  in  them ;  if  the  fatfaa*  had  been  oalled  he 
could  have  explained  this. 

LoBO  Chief  CoMMi8sioKBR.<-*Hlt  is  not  yet 
the  time  to  state  this  objection.  Section  M 
of  the  Act  of  Sederunt  dfleB  not  apply  to 
documentary  evidence  of  this  sort,  but  to  such 
writings  as  are  in  the  power  of  the  party. 
There  is  nothing  to  prevent  this  book  being 
brought,  but  we  do  not  decide  that  any  part 
of  it  can  be  read. 


Tlie  witness  was  then  examined,  and  pro- 
duced the  book. 

Lord  Chief  CoMMis9ioNSR.-*-nWliat  do 
you  intend  to  prove  by  (&is  book?  Yon  may 
prove  that  the  name  John  Move  appears  in 
this  book,  but  how  is  this  coi^neoted  with  the 
man  in  question? 

Gnmt.^'^We  shall  prove  him  dead,  and 
then  prov«  his  hand-writkig  in  dua  bode.    . 
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MtifTd^.'^l.  It  id  a  good  1^^,  tlMitgh  it 
may  appear  a  captious  ofaj6<y!^ioii,  that  this  wit- 
ness can  oaly  prove  that  ihis  father  kept  the 
books  during  the  time  he  can  recoUeet,  intask 
iflf  about  ten  years. 

t.  An  invinoilde  objection  is,  tlmt  tfag  book 
is  not  evideiiGe  in  this  cause ;  for  though  the 
iianie  of  Jdhn  More  may  not  qipear  after  a 
ceitein  time,  it  only  shows  that  he  did  not  pay 
his  contribution,  but  does  not  affoid  even  a 
presumption  that  he  ceased  to  be  a  manner  at 
'Kirkaldy.  The  hock  may  prote  that  he  was 
a  member  of  that  society  and  nothing  more# 
The  witness  only  swore  that  a  great  many 
(not  all  or  e?en  most)  of  the  marines  at 
Kirkaldy  were  mfembers  of  thiis  societf. 

Clerk* — We  shall  prov«  entries  in  4ihe  book 
in  17B4s  and  shall  prove  the  father  of  tiie  wit- 
ness to  hlive  been  treasurer,  by  proving  his 
kand*wr}ting.  The  oljgect  of  this  j^roof  is  not 
to  ftiffe  More  dead,  but,  when  taken  along 
'^th  the  proof  of  his  death,  to  show  the  in- 
accuracy <^  their  witnesses  ms  to  dates. 

Murray, — Proving  the  iumd-wrttiiig  will 
only  prove  that  he  wrote  in  this  book»  not  that 
he  was  treasiiufer  to  this  society. 

In  records,  the  presumption  is  in  ftvonr  of 
entries  prior  to  the  meipory  of  man  j  but  the 
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AucHMVTiB,    boolLS  of  a  private  soci^y  are  oiily  ev^apce  so 

J^/         far  as  supported  by  the  oath  of  the  .witness. 
lE^Gu^soK,  jyj^^y  ti^i^  ^^  admissible  that  are  not 

y^s/"^-^  conclusive  of  the  fact,  but  they  mus(  be  coa- 
clusive  of  some  branch  of  the  presumption. 
In  this  case,  admitting  the  fact  to  be  as  stated, 
it  founds  no  presumption  of  More's  death. 
Sf^ra^\ei.  \jx  Clark  and  Thomson's  case,  we  were  not 
allowed  to  prodij^ce  many  things  which  raised 
strong  presumption,  that  the  bonds  of  caution 
had  been  granted. 

Lord  Chij&f  Commissioner. — This  is  a 
question  of  difficulty,  but  I  have  no  hesitation 
in  stating  what  has  occui:red  to  the  Cqurt,  as 
it  may  lead  the  party  to  relieve  them  fr^om  the 
difficulty,  but  is  more  as  an  oufii];ie  fpr  ccm- 
sideration  than  a  decision. 

This,  though  the  book  of  a  useful,  is  still 
that  of  a  private  society.  It  is  not  incorpo- 
rated, nor  is  this  book  a  record  of  .evente, 
which,  in  defect  of  other  evidence,  might  be 
admissible.  Tlie  difficulty  is  greater,  as  tjie 
subject  of  dispute  is  a  matter  of  public  right 
and  convenience. 

If  Here's  hand-writing  were  proved,  then 
it  might  be  used  as  a  letter.  Chie  great,  diffi- 
culty is,  that  the  son,  in  the  eye  of  law,  is  a 
servant,  and  can  only  prove. the  hand-writing ; 
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the  fatber  ought  to  hinre  boen  examined}  the  Auchmutib, 
book,,  if  admitted,  w6uld  be  linftuthenticitted 
bjr  the  person  who  keeps  it. 

If,  in  a  matter  of  usage  and  public  right,  we 
were  disposed  to  relax,  still  we  must  take  care 
that  no  spuri<Nis  evidence  is  produced. 

We  are  of  opinion,  diat  it  is  inadmissible^ 
unless  something  farther  can  be  brought  in. 
support  of  it. 

Nothinqor  being  brought,  it  was  not  produced* 

Grant  produced  ft  certificate  of  More's  deaths   An  extract  or 

,  .  ,    ,  .,  ^  -^    tn  certificate  muit 

which  he  said  proved  itself.  be  produced  bc« 


Lord  GiLLi£s.-*-Was  this  lodged  in  pro*- 
cess? 

Not  having  been  produced,  two  witnesses 
were  called  to  prove  it ;  the  one  swore  that  he 
got  it  from  the  session-clerk,  and  saw  him  sign 
f.  it;  the  other  swore  that  he  had  compared  it 

I  with  the  record ;  but  on  his  cross  examination, 

admitted  that  he  did  not  read  the  record,  but 
examined  the  certificate  while  the  session-clerk 
read  the  record. 

Mvrrcofy — The  register  of  deaths  is  irr^^- 
larly  kept ;  it  is  not  a  proceeding  of  a  court  of 
recbrd  nor  of  any  court;  there  is  not  even  a 
meeting  of  session. 

This  paper  is  not  proved  to  be  a  true  copy 


fore  the  trial. 
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of  any  book.  In  the  case  of  parish  books,  the 
origmal  ought  to  be  produced.  In  Clark  and 
Thomson's  case,  the  witness  swore  that  the 
copies  were  correct.  This  paper  was  not  pro- 
duced in  terms  of  the  Act  of  Sederunt. 

Clerk.^^In  Thomson's  case,  a  copy,  not  an 
extract,  yns  produced.  By  the  law  of  Scot- 
land, an  extract  is  as  probative  as  the  original, 
and  there  is  no  instance  of  a  certificate,  by  the 
proper  officer,  being  rejected;  we  must  pre- 
sume  that  the  books  are  regularly  kept.  Every 
Court  with  us  is  a  Court  of  record.  The  sec- 
tion in  the  Act  of  JSederunt  does  not  apply, 
when  witnesses  are  called  to  produce  the 
writings. 

LoBD  Chief  CoMHis8iONBft.^^I  have  a  fear 
.  of  mixing  the  law  of  Scotland  with  that  of  the 
neighbouring  country.  In  Thomson's  case, 
.  little  was  said  as  to  the  admissibility  of  an  ex- 
ttract;  the  difficulty  I)eing,  that  it  was  not  an 
-extract. 

This  is  not  an  extract  but  a  certificate,  and 
being  evidence  by  the  law  of  Soodand,  might 
be  laid  before  a  Jury.  If  the  session^Ierk 
had  been  called,  and  had  produced  the  original 
books,  they  would. have  been  admitted,  as  they 
might  have  been  examined  as  to  their  accuracy. 
^  But  this  not  being  the  original,  it  falts  imder 


16174  THE  JURY  COURT.  Sll 

the  nilfe  in  the  Act  of  Sederunt,  which  was    Avchmittii, 

&c. 

hitended  to  givte  parties  an  opportunity  of         «• 
comparing  the  copy  with  the  original,  and  had     ^^^^^^^^* 
this  been  doiie,  this  docum^ant  must  have  been    ^  "TV^i. 

Act  Sed.  40th 

admitted.  This  rule  Hot  having  been  observed,  Fdb.  isis,  §  s. 
it  will  be  very  difficult  to  receive  the  certificate 
in  evidence,  for,  though  compared  by  the  wit- 
nesses, yet  there  mi^  be  a  mistake.  It  appears 
to  me  that  we  are  tied  up  by  the  Act  of  Se» 
derunt,  but  I  wish  to  heaor  the  opinion  of  my 
brethren. 

Lord  Pitmilly.«— I  entirely  concur  in  all 
the  observations  made  by  your  Lordship.  I  also 
agree  with  the  counsel  for  the  defenders,  that 
this  would  have  been  evidence  if  produced  in 
proper  time.  But  I  saw,  from  the  first,  the 
difficulty  from  the  Act  of  Sederunt,  though  it 
is  unnecessary  to  add  any  thing  oq  this  head# 
If  produced  in  proper  time,  the  pursuer  might 
have  objected  that  it  was  incorrect,  and  have 
had  it  in  his  power  to  show  this  by  producing 
the  bo<^«  If  not  to  this,  to  what  case  can 
the  Act  of  Sederunt  apply? 

Hmrd  as  it  may  be,  our  duty  is  to  adhere  to 
rules  of  Court.  On  that  ground  alone,  I  am 
for  rejecting  this  document. 

Lord  Gillies. — I  entirely  concur  with  both 
your  Lordships.    It  it  clear  that  we  sit  to  ad* 
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minirter  the  law  of  Scotland,  and  I  think  we 
have  hitherto  succeeded.  Id  England,  writings, 
unless  proved  to  be  authentic,  are  not  received, 
as  cases  there  are  decided  by  a  Jury  at  once ; 
but  in  the  Court  of  Session  they  are  received, 
as  the  other  party  has  time  to  question  them  if 
incorrect. 

If  we  are  to  decide  by  the  law  of  England, 
the  Act  of  Sederunt  has  no  meaning;  but  it  is 
just  intended  for  such  a  case  as  the  present. 
If  a  party  intends  to  rest  on  an  extract,  he 
must  produce  it  before.  The  extract  may  be 
correct,  but  it  may  be  otherwise.  We  must 
reject  this  document. 


To  this  decision.  Clerk,  for  the  defender, 
tendered  a  bill  of  exceptions. 


A  counsel  ex- 
amining in 
chief,  may  state 
any  fact  that  he 
thinks  will  re- 
call a  date  to 
the  recollection 
of  a  witness. 


A  witness  pot  recollecting  a  date,  the  Lord 
Chief  Commissioner  observed,  (to  the  counsd 
examining  in  chief,)  you  may  state  to  the  wit- 
ness any  fact  that  you  think  will  recall  it. 

Murray  asked  a  witness  if  he  had  formerly 
given  the  same  account  of  the  facts. 

Cferi^.— This  is  incompetent. 

Lord  Chief  Commissioner. — The  ques« 
tion  is  incompetent  by  the  law  of  Scotland. 
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The  question  being  one  of  usagef  Mr  Gtant    Avcuiiotic» 
held  that  he  vms  entitled  to  hearsay  evidence,  v. 

but  did  not  insist  on  it.  .     ,  ^"waoii, 

When  the  defenders  had  closed  their,  evi-  A  party  js  not 

J  \      '  bcmndtoread 

denoei  /  to  the  Jury 

Murray,  for  the  pursuers,  observed,-rThe  gS^^^J^.^^ 
defenders  are  bound  to  read  the. evidence  of  musion. 
Malcofan,  a  witness  examined  by  them;  on  a 
separate  commission.    The  question  is  not  de- 
cided in  any  former  case. 

Cierk^r^It  is  incmnpetent,  though,  in  this 
case,  of  little  consequenee.  In  Lord  fife's 
case,  we  were  so  sensible  of  the  strength  of 
the  objection,  that  we  did  not  insist  on  tibe 
commission  being  produced. 

Lord  Chief  CoiiiMi8sioN£B.-^I  am  $uie 
counsel  will  not  push  the  Court  to.  decide  an 
abstract  point,  unless  it  is  material  to  their  case. 
Tliis  case  is  quite  different  from  Lord  Fife's. 
But  I  should  think,  in  any  case,  tike  rule  ought 
to  be,  that  as  the  Court  knows  nothing  of  the 
evidence  at  the  time  of  granting  the  commis- 
.  tion,  so  they  cannot  be  caUed  upon  tO:  coinpel 
a  party  to  bring  it  forward.  A  triid  would 
never  be  finidied,  if  the  parties  are  to  call  upon 
the  Court  to  brii^  forward  evidence,  withoiit 
thek  kiwwing  what  it  is. 
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If  a  party  puts  cross  interri^atorbs/  and  any 
thing  comes  out  which  he  thinks  of  impert- 
ance^  then  he  may  have  a  commission  to  exa- 
mine the  witness  in  chief,  and  the  G)urt  will 
delay  1j|ie  trial  to  have  this  brought  forward. 

To  this  decision  a  bill  of  exceptions  was 
tendered. 


'  Murray f  in  opening  the  case  for  the  pur- 

« 

suers,  stated,— -The  trustees  at  first  denied  that 
the  pursuers  were  entitled  to  use  any  boirts ; 
but  being  unsuccessful,  they  discovered  a  de- 
creet-arbitral,  which  they  alleged  limited  the 
dumber  to  four.  As  the  parties  have  a  good 
plea  in  law,  the  practice  is  of  little  conse- 
quence ;  but  that  is  the  question  sent  to  this 
Court ;  and  we  will  prove  that  more  than  four 
boats  pHed  as  regularly  as  those  at  otitis'  ferries. 
The  decreet-arbitral,  if  sustained,  would  pre- 
vent the  inhalntants  of  Kirbddy  from  carrying 
goods  as  weH  as  passengers. 

Cldrk,  for  the  defenders,— It  is  irrelevant  to 
fflquire  how  the  case  may  be  decided  in  the 
other  Court.  The  question  is  a  simple  ques- 
tion of  fact,  whether  more  than  four  boats 
plied.  They  have  not  proved  t^at  more  than 
four  plied ;  but  if  you  are  of  opinion  that  they 
proved  five,  there  ought  to  be  a  return  made 
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of  tbe  short  time  daring  whidi  die  fifth  pfied. 
They  did  not  ply  regularly. 

Thomson,  for  the  pursuers,  in  reply,  observ- 
ed,-—The  pursuers  hare  proved,  that  more  than 
four  ferry-boats  plied  at  one  time,  a^  they 
were  as  regular  as  those  at  other  ferms  at  the 
time.  Usage  is  the  only  way  of  explatnin^ 
what  is  regular,  there  being  no  Act  of  Parlia- 
ment on  the  subject.  Tlie  pursuers  are  entitled 
to  a  special  verdict,  finding  the  facts  they  have 
proved. 


AvcmiuTit, 


Lord    Chief  Commisjiioner.— *The  first 
question  is,  whether  mote  than  four  boats 
{died ;  after  that  there  are  what  may  be  called  St^rof  p.  201, 
conditional  issues,-^how  long  they  plied,  &c. 

If  I  fun  right  iii  the  view  I  take  <^  the  evi- 
dence, it  will  not  be  necessary  to  go  into  thqi 
latter  inquiry. 

Passage-boats  must  mean  boats  principally 
employed  in  carrying  passengers  across  a  nar- 
row arm  of  the  sea,  and  you  must  be  satisfied 
that  the  boats  were  plying  regularly  as  sucfaj 
before  you  can  find  that  there  were  more. than 
four  at  Kirkaldy. 

It  is  material  that  the  Court  of  Session  have 
changed  the  situation  of  parties;  the  burden  df 
the  proof  is  thrown  on  Au^bwul^ie,  tboi^I^ 
originally,  the  defender,  and  he  must,-— by  clear 
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eYideni3e,~by  his  awa  strengths—make  out  his 
case  i  and  if  he  fail  in  this,  even  if  no  etidenoe 
had  been  led  for  the  defenders,  your  veidiet 
must  have  been  against  him. 

In  the  question  of  the  probability  of  more 
than  four  boats  having  plied,  it  is  material, 
that,  from  1684  to  1814,  the  pursuers  have 
limited  their  proof  to  a  very  few  years.  £His 
J^rdship  then  went  through  the  evidence  in 
detail,  and  in  conclusion,  said,3  The  witnesses 
have  spoken,  in  general,  of  five  boats,  but  you 
must  consider,  whether  the  boat  which  the 
Salter  used,  in  summer,  when  his  saltworks 
were  not  going,  can  be  called  a  passage-boat ; 
and  whether  th^  large  boats  can  be  sakl  to 
have  plied  at  the  same  time,  when  one  of  them 
was  generally  away  on  a  voy«^,  when  the 
other  two  were  employed  on  the^paasiige* 


Verdict. — "  Find  for  the  defenders,  in  re- 
spect, that,  between  the  5th  day  of  March 
1084,  and  the  year  18 13,  there  were  not 
more  than  four  boats  established  at  one  and 
the  same  time  as  passage-boats,  plying  regu- 
larly betwixt  the  port  or  town  of  Kirkaldy, 
and  the  ports  of  Leith  and  Newhaven.'* 

Thomson  and  J.  A.  Murray,  for  the  Pursuersu 
Clerk,  Grant,  and  Cockbum,  for  the  Defenders. 
(Ageifts,  Campbdi  and  Chson,  w.  s.  and  2K  Wemp$8^  w.  s.) 
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.: .  The  f^Il^wing  is  a  statement  taken  froo^  the 
tegwct  of  the  Lords  Commissioners  of  the  Jusy 
Court,  dated  the  S^d  day  of  Mardi  1817,  re^ 
ferring  to  the  case  of  Attchmutie  v»  Fergnsoiu 
After  stating  that  the  question,  whether  a  party 
having  taken  proof  on  commission  is  bound  to 
piroduce  it  to  the  Jury,  had  been  stirred  in  LomI 
fife's  ease,  but  that  it  bad  not  been  in^sted  in, 
the  rOTort  proceeds :— 

^<  The  Lord  Chief  Commissioner  stated 
strongly  the  impropriety  of  the  Court  int^« 
fering  with  the  parties  in  the  conduct  of  thdr 
<<ca8e;  but  it  seemed,  iram  the  analogy  of  the 
*<  proceedings  before  the  Court  of  Session,  to 
*^  be  at  that  tiniie  the  inclination  of  the  other 
*^  Judges  to  consider  it  to  be  conformable  to 
V  the  practice  in  this  couirtry  to  require  the 
*^  production  of  the  deposition.  The  oounsel 
^*  for  the  pursuer,  however,  did  not  insist  upon 
the  production,  so  that  in  Lord  Fife's  case 
the  point  was  carried  no  farther.  But  in  the 
case  of  the  Magistrates  of  Kirkaldy  it  form^ 
^^  ed  the  subject  of  a  bill  of  exceptions ;  and 
^<  the  Secoqd  Division  of  the  Court  of  Session, 
^*  after  an .  argument,  found  that  the  Jurjf* 
*^  Court  did  right  in  not  ordering  the  deposi- 
^*  tion  to  be  read. 
«  The  nvitter  had  been  very  iuUy  talked 
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**  OTcr  by  the  Judges  in  the- Jury  Court,  both 
^*  when  the  first  trial  in  Lord  fife's  case  todk 
^*  place,  and  between  that  time  and  the  trial 
**  of  the  case  of  the  Magistrates  of  Kirkaldy ; 
^*  and  it  is  now  their  unanimous  opinion,  that 
'*  the  reading  the  depositions  or  not,  should  be 
entirely  at  the  discretion  of  the  party  who 
applies  for  them.  That  this  is  not  like  the 
*•  examination  of  evidence  before  a  Coramis- 
^*  sioner,  according  to  the  course  of  the  Court 
**  of  Session,  In  that  case  the  whole  testi- 
"  mony  is  reported,  and  is  before  theCourL 
^'^  But  in  suing  out  a  commission  under  the 
Act  of  Sederunt  for  the  Jury  Court,  the  de- 
positions taken  under  it  are  only  to  be  read 
^*  in  case  the  witness  is  unable  to  attend  at  the 
^  trial.  It  must  be  proved  that  he  is  not  ablie 
to  attend,  otherwise  the  deposition  cannot  bd 
qiened,  and  the  compelling  tihe  party  to  caO 
**  the  witness,  because  he  examined  him  in 
'*  interrogatories,  is' a  proposition  that  never 
<<  was  attempted  to  be  maintained ;  besides,  it 
*^  is  clear  thet  no  injury  can  happen  to  the 
^*  case  of  a  party  requiring  such  an  act  on  the 
1^  part  of  the  Court ;  because,  if  the  witness, 
^'  e^eannned .  upon  interrogatories,  had  any 
^'  thing  to  say  in  support  of  the  case  of  thai 
<(  party^  jsuck  party  hat  only  to  sue  out  a  com* 
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^^  missioti,  examine  the  witness  under  k,  and  Auchmotib, 
'<  thus  secure  against  the  testimony  being  kept  «/ 

«baek/^  Fi*oy«ni, 
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PRESENT, 
THE  THR'^E  lords  COMMISSIONERS^ 


DpwKiE  v.  BuRGAN  and  Company.  Febnuuy  2*. 

This  was  an  action  to  recover  a  sum  of  money  Damagcf  for 
paid  to  the  defenders  to  acoount  of  the  price  c£  tr«pt 
a  cargo  of  herrings^  and  for  damages  on  account 
of  breach  of  contract* 


D£EBNC£.*-r-The  hemngs,  when  dipped^ 
wq:e.  of  the  quality  stipulated.  The  pursuer 
aocq>ted  of  them,  and  paid  part  of  the  price 
after  they  had  been  some  weeks  in  his  po#? 
session. 

issuss. 

*^  1.  Whether  the  defender  did,  in  the 
^*  months  of  September  and  October  1 814,  sell 
'^  to  the  pursuer  500  barrels  of  herrings  of  the 
**  best  quality,  and  in  a  state  to  keep  for  six  or 
eight  months,  and  engage  to  ship  the  same 
at  Eyanouth,  to  be  conveyed  from  thence  to 
i*  the  pumter,  at  or  neayr  Cork^  to  be  at  (he 
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, ,  Ppvyi^       '<  risk  of  the  pursuer  from  the  time  the  vessd 
BvRGAH  &  Co.   :*'V^  which  they  should  be  shipped  should  leave 

■  ■ 

<*  Eyemouth  ;  and  whether  the  defenders  did 
<*  improperly  delay  to  ship  the  same  until  near- 
**  ly  two  months  after  the  bargain  for  the  pur- 
**  chase  of  the  said  herrings  was  completed  ? 
"  2.  Whether  the  said  500  barrels  of  her- 
rings, so  shipped  by  the  defenders  for  the  pur- 
suers,  were  of  the  best  quality,  and  properly 
cured  and  prepared  for  the  Irish  market,  and 
in  a  state  to  keep  for  six  or  eight  months  ; 
<*  amd  whether  the  same  were  properly  taken 
^*  care  of  between  the  time  of  comjdteting  the 
'^  bargain  and  the  shipment  of  the  said  her- 
*^  rings  ;  or  whether  the  said  herrings  had  been 
^Vby  die  defenda^  improperly  exposed  to  the 
*^  aun,  and  weather,  and  accidents^  on  the  quay 
f*  of  Eyeiiiouth  during  the  period  last  afore- 
f'aaid? 

"  3.  Whether  the  defenders  are  justly  in- 
*•  debted  to  the  pursuer  in  the  sum  of  L.  842, 
"  6s.  9d.  Irish  currency,  as  the  balance  of  the 
*^  account  libelled  on,  and  whether  they  are 
**  further  liable  in  damages  to  the  pursuer  for 
"  their  undue  performance  of  the  aforesaid  Jw^- 
"  gain  ?'\ 


The  defender  failed  to  appear. 
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There  were  produced  two  affidavits  of  du^      Dowuky 
notice  h.™g  been  giTea,  «.d  the  pe,«,n,  »hi  ,^„r.o. 
gave  the  notice  were  called  •  to  the  table,  and 
swore  that  ^^  the  contents  of  their  affidavits 
**  were  true." 

When  Mr  Cockbum  had  stilted  the  case  for 
the  pursuers. 

Lord  Chief  Commissioner. — ^You  must 
prove  the  letters  constituting  the  bargain,  or  at 
least  show  that  they  were  in  process  and  ad- 
mitted. 

The  defences  and  answers  to  the  conde- 
scendence were  given  in. 

Lord  Chief  Commissioner—- This  admis- 
sion is  sufficient ;  the  letters  may  be  read. 

Hi.  I->rdAip  put  .  numl«  of  ,ue.ti.m  t, 
the  witnesses.  ^  "• 


Verdict,—"  For  the  pursuer  on  the  three 
issues,  with  L.  50  Sterling  damages/' 

W»  Ertkine  and  Cedclmm,  to  the  Punraer. 
(Agent,  J,  KtAme^  nf .  s.) 


c< 


On  the  19th  July  181^,  Mr  Erskine  xnoyed 
for  a  commiisiop  to  ex^ine  witnesses  in  Ir&. 
land ;  Mr  Bruce  opposed  the  motipi^  as  the 
proof  was  irrelevant*     He  maintained  that  the 
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lasuefl  showed  that  the  question  to  be  tried  was 
the  state  of  the  herrings  when  they  left  this 
country,  not  when  they  arrived  in  Ireland. 

LoKD  Chief  Commissioner*— rThis  may  be 
a  good  reason  against  reading  the  answers,  but 
at  present  this  objection  is  premotuie ;  examin* 
ing  a  witness  on  commissi<m  is  muph  the  same 
as  citing  him  at  the  trial.  The  cxwimission  is 
at  the  risk  of  the  person  seeking  it ;  if  the 
proof  be  irrelevant^  the  party  who  takes  it  musi 
pay  the  expence. 


1817. 
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PRESENT^ 
THE  THREE  LORDS  COMMISSIONERS. 


MuRRAt  and  Others  v.  Tod  and  Others* 

This  was  a  multiplepoinding  brought  by  the 
treasurer  of  the  Royal  Bank  of  Scotland,  |for 
the  purpose  of  ascertaining  who  had  right  to 
two  promissory  notes,  the  one  for  L.  800,  the 
other  for  L.  «oa. 

The  claimants  on  the  one  side  were  the 
nearest  of  kin  of  the  late  Mr  Tod,  and  on  the 
other  certain  parties  who  claiuied  those  notes  as 
having  been  delivered  to  a  third  party  to  be 
held  for  their  beho<rfl 
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ISSUES.  Tot^&c 

"  Whether  the  Reverend  John  Tod>  mi* 
tiister  of  Fogo»  being  possessed  of  a  promise 
sory  note  of  the  Bank  of  Scotland  for  L.8OO9 
*^  did  indorse  the  said  promissory  note  in  pre* 
sence  of  one  Thomas  Younger,  a  residenter 
in  FogOy  and  deliver  the  same  to  one  Janefe 
Murray,  his  servant,'  as  a  reward  for  her  ser* 
vices ;  and  whether  she  did  place  the  said 
^*  note  in  the  hands  of  the  said  Thomas  Youngs 
''  er,  to  be  kept  by  him  for  her  ?  Or  whether 
**  the  said  John  Tod  did  placci  or  cause  to  be 
placed,   in  the  hands  of  the  said  Thomas 
Younger,  to  be  kept  by  him  for  the  use  and 
**  benefit  of  the  said  Janet  Murrayi  with  direct 
**  tions  that  the  sfud  note  should  be  delivered 
<<  to  the  said  Janet  Murray  after  the  death  of 
^*  the  said  John  Tod,  as  a  reward  for  the  ser- 
*'  vices  of  the  said  Janet  Murray  ? 

*•  Whether  the  said  John  Tod,  being  pos» 
<'  sessed  of  another  promissory  note  of  the 
'<  Bank  of  Scotland  for  L.  200,  did  indorse  the 
^'  same,  and,  before  his  death,  place,  or  cause 
**  the  same  to  be  placed,  in  the  hands  of  the 
**  said  Thomas  Younger,  to  be  kept  by  him  for 
*^  the  use  and  benefit-of  Andrew,  William,  and 
^*  John  Mather,  residing  at  Eyehaugh,  with 
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directions  that  the  said  note  should  be  de- 
livered  to  them  after  the  said  John  Tod's 
death  ?  And  whether  any  or  what  reasons 
wete  assigned  by  him  for  so  doing  ? — And, 
•■  Whether  the  said  Johji  Tod  did  get  back 
one  or  both  of  the  said  promissory  notes 
from  the  said  Thomas  Younger,  and  again 
deliver  one  or  both  of  them  to  the  said  Tho- 
mas Younger ;  and  whether,  when  he  so  de- 
livered one  or  both  of  them  a  second  time, 
he  gave  any,  and  what  directions  to  the  said 
Thomas  Younger,  or  any  other  person,  con- 
cerning the  said  note  or  notes  ?"  * 


A  special  ver- 
dict does  not 
state  the  evi- 
dence on  which 
it  proceeds. 


When  the  first  witness  was  called, 
Ckrkf  for  the  defenders,  stated,— I  do  not 
mean  to  object  to  him  ;  but  as  a  special  verdict 
is  expected,  it  ought  also  to  state  the  evidence 
on  which  it  proceeds,  whether  written  or  parol, 
and  if  the  latter,  the  number  of  the  witnesses, 
&c. 

Lord  Chief  Commissioner.-*- As  this  has 
been  broached  by  counsel,  it  may  be  as  well  to 
state  the  manner  in  which  this  case  may  be  dis- 
posed of. 


^  The  interlocutor  approving  of  the  issues  also  **  Finds,  that^ 
*«  in  the  trial  of  the  said  issues,  Janet  Murray,  Andrew,  William, 
**  and  John  Mather,  must  appear  as  pursuers." 

II 
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From  the  nature  of  the  ease  a  special  verdict   Murray,  &c. 
must  be  returned ;  such  a  special  verdict  as  was      Tod,  &c. 
returned  in  a  great  case  lately  tried  in  this   Lor^ifg  ^^ 
Court.     The  facts  may  be  found  either  by   P^^'i^"®^ 
proof  or  agreement  of  parties.     In  the  neigh-  pra^  isi. 
bouring  country,  where  trial  by  Jury  has  been 
long  established,  it  is  seldom  that  a  special  ver- 
dict proceeds  on  proof  taken  at  the  bar  ;  it  is 
commonly  matter  of  agreement ;  but  perhaps 
that  is  more  than  can  be  expected  in  this  new 
and  experimental  institution.    If  the  verdict  is 
to  be  drawn  from  proof,  it  is  impossible  to  go 
into  Mr  Clerk's  idea  ;  it  would  be  putting  the 
evidence  on  record,  and  not  the  result  of  the 
proof,  which  isi  the  way  to  form  a  special  ver- 
dict. 

If  the  party  be  dissatisfied  with  the  verdict,  he 
may  apply  for  a  new  trial,  and  the  Ju<fges* 
notes  will  show  the  nature  of  the  evidence,  the 
number  of  witnesses,  what  evidence  was  re- 
ceived»  what  rejected. 

The  witness  was  called,  and  asked  if  the  late  Competent  to 

Mr  Tod  lived  on  good  terms  with  his  rela-  jwed^on  grod" 

tions ;  to  which  it  was  objected.  That  this  was  |^'  ^'^^  ^'* 

not  in  the  issue.  shdwthepro- 

T  r^  n\  T.   •  bability  othit 

JLoRD  Chief  Commissioner.— It  is  compe*   not  intending 

p  to  leave  them 

his  property. 


^ftfi 
^Kr 


G48m  TB|BP  I« 


M«r.  19, 


Inoompeteat 
to  tttpport  the 
characrer  of  a 

witnetsbf 
pitKif*. 


t<i^t  ji^  i#  tP  «kaw  the  pro^iUlgr  pftfei  (rath 
of  th^testiwy  given- 

Th^  witness  w^  th^ii  asl^ed  fts  tp  Xh^  ff^ 
of  Mr  To4'8  mind. 

Ixvaq  Chief  Cod^missionei^* — Hi^  f^mi^ 
are  not  impeacli^. 

A  question  Wfis  then  put  in  or^er  to  rappi^ 
the  character  of  Younger,  (mentioned  in  tb^ 
issue,)  a  witness  afterwards  called- 

Loiip  Chief  CofiiMissioNE]^.~It  i§  ^^ 
competent  tp  put  tliis  general  question.  You 
may  ask  as  to  his  occupation  and  employments 
but  the  question  proposed  goes  to  support  Iw 
general  character ;  and  if  you  ^Te  entitle  to 
support  it  the  other  party  imj  iinp^aphit* 
which  is  incompetent  by  the  law  of  Scotland- 


A  minute,  which  T^»fi  been  ^l^dp  np  at  (^n« 
ing  the  repositories  of  the  late  Mr  Tod*  wag 
shown  to  the  witness^  and  the  Court  allo¥r€id  H 
to  be  read  as  it  was  stated  to  be  i|eQessa|[y,  fo^r 
understanding  the  future  testimony. 

The  witnesses  swore  tha^  th^  late  Mr  Tod 
was  a  man  about  70  or  71  years  of  i(ge« 

Lord  Chief  CoMMissiONER.«-*Thi4  is  oi^ 
evidence  that  he  was  advanced  in  lifQs  W^ 
proof  of  his  ag^  if  any  thing  iisi  to  b^  f? sled 
upon  it* 
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Younger  swore  that  Mr  Tod  indorsed  and 
gave  the  bills  to  Janet  Murray,  and  desired  her 
to  deposit  them  with  the  witness,  and  that  he  got 
them  back  from  the  witness,  but  returned  them^ 
saying,  let  all  things  be  as  they  were.  The  wU- 
ness  also  swore  that  Dr  Murray  had  attended 
Mr  Tod  in  his  last  illness,  but  that  he  had  since 
gone  to  India ; — ^was  uAd  by  his  relations  that 
be  was  gone  to  Berwick  on  his  way  to  India, 
and  when  the  witness  carried  a  parcel  for  him 
to  Berwick,  he  was  there  informed  that  he  had 
sailed.  Witness  was  asked  whether  he  consi- 
dered himself  custodier  for  Janet  Murray,  or 
for  Mr  Tod? 

Lord  Chief  Commissioner.— -That  is  a 
qiKStion  of  law,  not  of  fact. 


Janet  Murray  was  called  as  a  witness^  Circumtuncii  ia 

which  one  puf^ 

Jeffrei/j  for  the  defender, — We  must  object,   suer  was  held 
It  is  only  in  the  question  with  the  Mathers   Jen^wVnwS 
that  they  can  possibly  think  of  calling  her,  and  mother. 
eTen  there  she  is  inadmissible.   She  is  the  lead- 
ing pursuer ;  the  transaction  is  one  ;  there  is 
one  issue,  and  it  is  sent  to  one  Jury.     From 
the  manner  of  conducting  the  case  it  is  impos^ 
sible  slie  could  give  evidence  in  their  case  with- 
out, at  the  same  time,  giving  evidence  in  her 
own* 
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Mar.  13f 


Tod,  &c. 


Cockbum^  for  the  pursuer, — As  they  object 
we  do  not  insist  on  calling  her. 

Lord  Chief  Commissioner. — ^Though  the 
party  declines  calling  her,  it  is  proper  to  state 
that  the  Court  do  not  consider  her  inadmissible 
in  the  question  with  the  Mathers. 

Clerkj  for  the  defenders,  stated  an  objection 
to  some  questions  after  they  were  answered. 

Lord  Chief  Commissioner.— Unless  you 
object  the  Court  will  not  interfere;  a  great 
deal  of  evidence  is  rendered  good  by  no  objec- 
tion being  taken  to  it. 


Cockbum^  in  his  opening  speech,  stated,— 
The  Jury  are  not  to  decide  the  cause,  and  may 
therefore  free  their  minds  from  any  ailment 
in  law  that  may  be  stated.  Their  duty  is  to 
find  the  facts,  and  the  Court  will  apply  the  law. 


Mitchell  V. 
Wright,  Sfist 
Nov.  17-9. 
Fac.  Col. 
Die.  I.  S77. 
M.  S082. 


Clerk  contended,— The  pursuers  have  not 
proved  an  absolute  gift.  A  legacy  or  mortis 
causa  donation  is  revocable,  and  cannot  be  con- 
stituted by  bill. 

By  the  law  of  Scotland,  (to  which  the  Jury 
are  sworn  to  adhere,)  two  witnesses  are  neces- 
sary, and  here  there  is  only  one.  A  gift  even 
of  a  sum  of  money  which  has  no  ear  mark,  can 
only  be  proved  by  the  oath  of  the  defender, 
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as  was  expressly  found  by  the  Court  of  Session  Mvrray»&c. 

in  one  case.   A  case,  decided  a  few  years  after,  Tod^W 

is  not  merely  similar  to  the  present,  but  is  this  ^^^^J^^ 

very  case,  Caider,  isdi 

rm  .  .  •  1  1  June  J  779. 

This  statement  is  necessary,  m  order  that  Diet.  m.  iss. 
the  facts  may  be  brought  out  so  as  the  law  may  ^"  **^ 
apply  to  them.  It  is  not  conceivable  that  Mr 
Tod  intended  to  give  away  these  bills,  though 
certified  by  a  hundred  witnesses ;  and  it  is  clear 
that  he  and  all  concerned  believed  the  proper- 
ty of  them  to  remain  in  his  person. 

The  defenders  cidled  no  witnesses. 

Lord  Chief  Commissioner. — The  first 
matter  for  consideration  is  the  character  in 
which  we  are  here ;  we  are  not  ultimately  to 
decide  the  rights  of  the  parties,  but  to  have 
facts  found  on  which  the  Court  of  SessioD  may 
decide. 

The  verdict  Aiust  be  derived  from  a  pure 
consideration  of  the  facts;  without  refer^ice  to 
tbet  law,:  therefore,  our  object  must  be  toframea 
verdict,  in  such  a  manner  that  the  Court  of  Ses- 
sion may  apply  the  law. 

Jt.is  clearly  iii\plied'  in  the  terms  of  die  is* 
mea,  that.  the.  Court  consider  it  material  to 
h«ve  it  ascertained  whether  this  was  an  abso- 
lute gift,  or  only  to  take  effect  after  death; 
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MvKMTtte'  th«  diatiiiotion,  therefore,  taken  by  Mr  Oetk 
T<«^  ^.      14  4  matter  far  your  consideration. 

Two  witnesses  are  necessary  by  the  law  of 
Scotland;  but  one  witness,  if  supported  by 
facts  and  circumstances,  is  sufficient.  In  this 
case  there  is  only  one  witness  to  the  facts  that 
took  place  when  the  documents  were  d^livc^r^ 
ed;  butt — the  minute  made  up  at  opemi^ 
the  repositories,  when  most  of  those  interested 
were  present^-^he  intention  of  Mr  Tod  to 
provide  for  his  servant,  and  his  consultations 
about  the  best  method  of  doing  so,  whidi  are 
proved  by  other  witnesses, — ^his  duty  to  provide 
for  an  old  servant,  and  his  intention  to  do  some- 
thing for  a  family  in  Northumberland,«~we 
consider  as  facts  and  circumstances  renderii^ 
it  proper  £m:  us  to  submit  this  testimony,  to 
ytmr  eonsidenition. 

I  have  no  observations  to  make  on  the  con- 
dition in  life  of  the  jmneipal  witness.  You 
luKve  seen  him,  (which  is  <me  peeutiar  exeel* 
lence  of  this  mode  of  trial,)  and  can  jud^ 
if  his  evidence  does  not  seem  consislenl  mA 
truth. 

It  is  not  contradicted  that  Dr  Murray  has 
left  this  country,  and  his  absence  is  proved  by 
good  legal  evidence.  The  witness  was  told  by 
his  fionily  that  he  had  gone  to  the  J^ast 
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wd  Wheit  the  witnesa  oinriefd  A  fUiSiA  f#  IM  Mt»KUf , 
M  Berwick,  he  Wfti  iilfiirlill^it  tJl^t  he  ^A  Wtiled      Toj^'fte. 
for  Londto. 

Mr  Tod  hiiting  tdt^  hakk  the  hills  l»  aii 
ksxpoAMt  fiwt  id  judglfig  td  WhbtA  thfey  he* 
hngi^ )  bM;  ycm  ttiufit  eoni^id^i*  wliether  tliis 
in»  ddne  with  tibe  itiienlibii  of  ^ho^ng  his 
pamet  #vii»  them^  w  wkh  a  Vi^^  (»f  ttudlilig  the 
pursuers  mlpre  sectttei 

If  you  believe  Youiliger,  (niid  I  «ee  no 
greuad  to  diBcuedit  bim,)  you  will  &tA  the  Ursi 
{«rt  of  the  first  iMue  proved }  but  I  do  ttot  coii- 
i^der  the  second  issue  so  elearly  proved,  tho(%li 
the  difibfetice  i«  the  iMfigiiiige  ^otn  to  b)r  Ihe 
wittiesi^  Wes  u^utaft  in  sj^aking  to  JM urtfay  #h6 
f«M  ptfteent^  mA  (fthe  Mtttbe^  ivho  wi^  ab: 

« 

Verdict,-— <^  That,  in  respeet  of  the  matters 
**  of  the  said  issues  proven  before  them,  they 
'<  find  as  to  the  first  issue,  that  the  tleverend 
John  Tod,  minister  of  Fogo,  being  possessed 
of  a  promissory  note  of  the  Bank  of  Scotland 
**  for  L.  800,  did  indorse  the  said  note  in  pre* 
sence  of  Thomas  Younger,  residenter  in 
**  Fogo,  and  deliver  the  same  to  the  said  Janet 
Murray,  the  pursuer,  his  servant,  as  a  reward 
for  her  services,  and  that  she  did  place  the 
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Mu&ftAy,  &&    <<  said  note  in  the  hands  of  the  said  Thomas 

•  *  -  •  « 

Tod,  &c.  ^'  Younger,  to  be  kept  by  him  for  her.  As  to 
'^  the  second  issue^  That  the  said  John  Tod 
**  being  possessed  of  aiiother  promissory  note 
**  for  L.  SOO,  did  indorse  the  same,  and  before 
his  death  place,  or  cuise  the  same  to  be 
placed,,  in  the  hands  of  the  said  Thomas 
Younger,  to  be  kept  by  him  for  the  use  and 
**  benefit  of  Andrew,  William>  and  John  Ma- 
'^  ther,  residing  at  Elyhaugh,  pursuers,  with 
<^  directions  that  the  said  note  should  be  de- 
**  livered  to  them  as  a  mark  of  gratitude  for 
'<  past  favours.  As  to  the  third  issue.  That 
^*  the  said  John  Tod  did  get  back  both  of  the 
<<  said  promissory  notes  from  the  said  Thomas 
^^  Younger,  and  again  deliver  both  of  them  to 
*^  the  said  Thomas  Younger,  directing  that  all 
<^  should  remain  as  it  had  been." 

Baird  and  Cockburn,  for  the  Pursuers. 

Clerk,  Jeffrey,  and  ClepJiane,  for  the  Defenders. 

(Agents,  Bobert  Strachan,  and  Renton  and  Grants  w.  s.) 


ini.  THK  JURY  CQU&T*.  f9S 


LORDS  CHIEF  COMMISSIONEA  AND  6ILLI£8. 
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Whyte  aod  Mandatory  v.  Clark  and  Others.      ^'"^  *®- 

This  was  a  reduction  brought  by  Mr  Whyte,  J"5^'*'  "^ 

the  nephew  and  heir-at-law  of  James  Duthie,  newtt  having 

r         .  J*  •!  ^«  .*>  1      1       1*1  twoiti  that  they 

for  settmg  aside  certain  gratuitous  deeds  which  considered  a 

he  had  granted  to  the  brother  and  sister  of  the  Jf^JfJ^ 

pursuer,  and  a  sale  of  part  of  his  heritable  pro-  ^"  own  affair^ 

,        '  and  havinsT 

perty  to  Mr  Kinloch.     The  grounds  of  reduc-  supported  thdr 

tion  were,  that  Duthie  was  an  idiot  and  imbe-  ScSw  fiSu^ 

cile,  and  that  the  gratuitous  deeds  had  been  im-  *^"^  that  he 

•         .  i  •  ..  was  not  tone 

petrated  throu£ch  fraud  aiid  circumvention.  considered  aa 

^  ^  « idiot"  or 

'*  fatuous  and 

"    ^     '      '*'  ISSUE,  '  '  *  incapaWe.of 

understanding 

"  Whether  the  deceased  James  Duthie  was  ^w"n«M/' 

.,.*/,         i  •    •    n  1  though  other 

'<  an  idiot  from  his  infancy,  or,  at  least,  at  the  witnessesswwe 

"  beginning  of  the  year  1801,  was  fatuous,  and  lidl^^hi^ni. 
^^  incapable  of  understanding  business,  and  con- 
"  tinued  in  that  situation  iintil  his  death  ?'*  « 


Duthie,  from  his  infancy,  was  a  man  of  weak 
mind.  When  he  came  to  Edinburgh  he  lived 
with  his  sister,    Mrs  Whyte,  but  spent  the 
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Whttb,  &c, 
Clark,  &c. 


greater  part  of  his  time  in  the  kitdien,  and  ap- 
peared to  have  been  much  n^lected. 

He  afterwards  lived  with  his  niece,  Mrs 
Clark,  the  defender,  who  treated  him  with 
much  kindness  and  attention,  and  his  conduct 
during  this  period  was  very  difierent  from  what 
it  had  formerly  been. 

A  number  of  witnesses  were  examined  on 
both  sides ;  i&any  of  those  for  the  pursuer  con- 
sidered him  an  idiot  and  incapable  of  managing 
his  own  af&irs,  but  they  grounded  their  opinion 
principally  on  observations  made  during  his  re- 
sidence with  his  sister.  The  witnesses  for  the 
defenders,  on  the  other  hand,  considered  hiob 
capable  of  managing  hia  aflkirs.  and  stated  the 
facts  on  which  they  grounded  their  opinions. 


A£Wr  a  case  » 
•alMcalMr^ 
triaXfZ  commit 

afliinft  a  wil* 
naw  wUl  oaly 
ba  granted  of 
consent. 
Act  Sed.  9th 
Dec.  18159 
§  la  and  82. 


When  the  case  was  called  on  for  trial,  a  mo- 
tion was  made  for  a  commission  to  examine  a 
witness  confined  to  bed,  or  that  the  Jury  might 
be  allowed  to  hear  the  witness  examined  in  his 
own  house.  On  reference  to  the  act  of  sede- 
run^»  it  was  decided  that  the  motion  ought  to 
have  been  to  put  off  the  trial,  and  that  a  com- 
mission could  only  be  granted  by  consent  of  the 
defender ;  which  not  being  obtained,  the  coun** 
sel  for  the  pursuer  consented  to  go  to  trial 
without  the  witnei^s. 
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Widibi  d»  time  Kmited  by  act  (^  aedttunt,  WHna,  &c 
there  had  been  served  on  the  di^ender  an  ad«  CiARti  &c 
ditional  list  of  eleven  witnesses.    Before  prd^    *  ""f!!^!!?^ 

^  A  witneM  not 

needing  to  trial,  it  was  proposed  that  the  pur^  conuinedin 

auer  should  be  allowed  to  examine  them,  though  on  the  opponte 

regular  notice  had  not  been  given.   The  Court  ^j^ZiSJT 

would  not  determine  on  t^is  motion  till  they  without  cause 

^     shown. 

heard  the  evidence  of  some  of  the  other  wit- 
nesses,  and  were  fully  aware  of  the  situation  in 
which  these  witnesses  stood.  The  Lord  Chief 
Cemmissioneri  however,  remarked  in  general, 
1^  agents  ought  not  to  try  bow  many  wit-^ 
nesses  they  can  cite,  but  with  how  few  they  can 
prove  their  case  ;  and  that  the  number  cited 
in  the  other  cases  was  remarkable  compared 
with  the  number  examined,  though  allowance 
was  to  be  made  for  the  anxiety  natural,  espe*> 
dally  in  a  new  institution. 

Afler  the  examination  (^  several  wit^ 
nesses,  it  was  proposed  te  call  one  in  thd  aid- 
^ional  list;  and  to  induce  the  Court  ta  receive 
him,  it  was  stated,  that  be  wa6  a  taabta^  wiC- 
Hem ;  that  Ins  examination  wouM  save  eaHing 
a  numbet'  of  others;  that  the  pursuer  wss  ill 
in  Lmdon;  and  that  hk  agent  was  in  the 
eottntry^  taking  the  proof  cHti  commission'  attlbe 
iime  this  witnete  was  discovered,  and  did  hot 
«etum  till  it  wds  too  late  to  give  regcdar  aoclee. 
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Whytb,&c.        Loed  Chief  Commisisionbr. — This   is  a 
Clark,  &c.     matter  of  discretion,  but  it  is  not  to  be  used 

in  an  arbitrary  manner,  but  according  to  rule» 
and  from  that  rule  we  cannot  swerve  from  any 
consideration  of  fatigue.  This  regulation  does 
not  take  its  rise  from  any  analogy  with  the 
practice  in  England.  There,  except  in  cases 
of  high  treason,  there  is  no  notice  of  the  wit- 
nesses, except  what  is  got  from  the  nature  of 
the  case ;  but  it  was  thought  proper  to  adopt 
the  rule  as  more  consonant  to  the  ordinary 
administration  of  law  here.  At  first,  the  rule 
was  absolute,  that  <mly  the  witnesses  in  the  list 
could  be  examined,  but  this  addition  was  made 
in  the  amended  Act  of  Sederunt. 

This  is  the  fir^  time  that  we  have  been 
called  upon  to  exercise  this  discretion,  and  we 
must  take  care  on  the  oc^  hand,  that  the  party 
may  not,  by  surprise,  be  deprived  of  a  material 
witness,  and  on  the  other,  that  he  may  not  be 
allowed  to  bring  forward  a  witness  of  whom 
he  ought  to  have  given  notice. 

The  question  is,  whether  there  is  such  sur- 
prise as  entitles  us  to  (kviate  from  the  general 
rule  ?  We  cannot  listen  to  the  absence  of  the 
party,  it  is  to  the  agent  only  that  we  l(¥>k. 
I  am  as  ready  as  any  man  to  testify  the  respec- 
tability, industry,  and  a))ility  of  the  agent  in 
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this  case,  but  I  cannot  allow  this  to  influence    Whyte»  &c. 
my  opinion.  Clark^  &c. 

It  is  long  since  the  condescendence  in  this  '-^■V"^^ 
case  was  given  in,  at  which  time,  the  general 
nature  of  the  evidence  ought  to  have  been 
known.  It  is  also  a  considerable  time  since 
the  issue  was  framed.  This  witness  resides  in 
the  neighbourhood;  this  is  a  case  of  over- 
sight, not  of  surprise. 

Lord  Gillies.— I  entirely  concur.  We 
must  hold  to  the  general  rule.  Mr  Clerk 
admits  that  there  is  not  specialty  in  this  case. 

A  witness  being  asked  if  a  man  was  bank-  h  »  not  com- 

rupt    before    his    death,     the    Lord    Chief  banTnijn^by 

Commissioner  obseryied, — This  is  irregular,  if  P*^®^  evidence, 
you  mean  to  prove  the  bankruptcy. 

When  the  pursuer's  proof  was  closed,  Mr  Two  defendcn 
Clerk   stated,— The  two    defenders  are  not   toaddre«"the 
entitled  to  address  the  Jury  by  separate  coun-  fj"7coun8ei*" 
sel — ^if  the  Clerk  of  the  Jury  Court— if  Lord   uniew  injustice 
Gillies,  or  the  Division  of  the  Court  of  Session,   by  allowing 
had  supposed  this  possible,  they  would  have   ^^"^y*'"^- 
framed  separate  issues. 

Lord  Gillies. — There  is  a  manifest  dis- 
tinction between  the  situation  of  these  parties 
here,  and  their  situation  in  the  Court  of  Ses* 
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WiiYTB,&e.    aion.      There  they  maintain   various  pleas. 
QtA%ih  &c.      Here  there  is  only  one  point. 

In  the  other  Cpurt,  the  only  case  which  ap- 
pears to  me  analogous  to  the  present,  is  that 
of  a  hearing  in  presence.  In  the  case  of  the 
Duke  of  Roxburgh^  the  Court  ordered  the 
parties  maintaining  the  same  plea  on  the 
matter  to  be  made  the  subject  of  argument^  to 
be  heard  by  the  same  counsel,  though  the  in- 
ter^st  of  the  parties  diilbred  materially  on  the 
other  branches  of  the  same  case.  How  far 
undtf  the  rules  and  r^olations  we  are  entitled 
to  prevent  both  counsel  from  being  heard,  is 
more  doubtful ;  bul^  on  the  whcrfe,  I  think  we 
ou^t  to  follow  the  practice  of  the  other 
Court. 

Lord  Chief  Commissjonh&.-^I  was  anxious 
to  hear  how  this  would  have  been  regulated 
in  the  Court  of  Session.  I  em  conceive  cases 
where  more  than  one  party  is  entitled  to  be 
hieard,  e*  g.  in  an  action  for  assault  against  two 
defenders,  if  one  pleads  justification  and  the 
Oi^r  does  not. 

The  ruleis  and  r^;uIations  do  not  appear  to 
me  to  apply  to  this  case.  Unless  the  rights 
of  justice  call  upon  us  we  should  bo  cautious 
in  allowing  it. 

It  must  be  as  dear  as  day,  that  the  wtAmt 
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q{  ^^  QMe  qn  thi^  p^it  of  Mi9  Clark  will  dp    WHVT^tfi^. 
injustice  to  the  other  defender,  to  induce  ut  tp     Ci.AA«»>&«ib 
Jje^  hw  eoons^l;  but  I  am  n«t  of  opimon     "^^^^"^^ 
^t,  at  preseiit»  we  should  decide  absolutely 
that  he  is  not  to  speak.    It  k  the  interest  of 
j(be  CQurt  to  eut  off  speeches,  but  justice  has  a 
paramount  qiaim. 

Moncreijf^  in  his  opening  q)eecht  was  pro^  a  comtUA 
^Qeding  to  read  certain  letters  from  the  late  cue,  ougju  nc* 
Mrs  Whyt?,  CDuthie's  sister,)  and  from  the  '^^l^„ 
defender  Mrs  Clark,  when  be  was  interrupted  "5*^  *•  ^**^ 
by  a  question  from  the   opposite  couaseU  mAit  whkh  be 
whether  it  was  poiidble  to  make  these  evidence?  ^:^^ 
Mr  Clerk  cpnt^nded,  that  they  were  clearly  ^^^^' 
relevant,  and  that  Mr  MmcreiflP  was  entitled 
to  9tate  every  word  of  them  from  copies^  but 
he  would  not  read  them  till  they  were  proved* 

Lord  CuiEf  Co&f  mIssuxneb*-— If  this  is  not 
made  evidence,  it  cannot  be  laid  before  the 
Jury.  The  rule  is,  that  a  counsel,  in  an  open- 
iug  speech,  o^ght  not  to  state  or  read  any  thing 
which  he  does  iiot  intend  to  make  evidence! 
but  the  Court  will  not  stop  short  and  inquire 
vbAq  the  relevancy  of  the  statements.  The 
counscil  t/au^  sibutp  that  he  considers  it  rele^^ 
vant,  and  that  he  intends  to  make  it  evi* 
deno?*  It  must  come  before  the  Court  with 
all  its  ci]^ciHn9taiicpa  >  aa  what  does  not  ap- 
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Whytbi  &(•    pear  eridence  now,  may  be  so  from  other  facts 

Clailki  Ac     proved. 

^^^"^^  Jeffrey  stated,  That  he  did  not  object  to 
the  relevancy  of  the  contents  of  the  letters, 
but  to  the  letters  themselves. 
It  It  tncompe-  After  being  proved,  they  were  tendered  in 
i^en  from  a  6vidence,  and  the  objection  was  again  stated, 
person  whojjf^  *^^^  ^^^V  ^^^^  ^^*  cvidcncc,  being  from  a  per- 
hiTe  been  a  son  who  could  not  have  been  a  witness, 
atufe.  Lord  Chief  Commissioner. — ^There  is  no 

doubt  that  Mrs  Clark's  letters  are  here ;  but 
I  have  considerable  doubts  if  we  can,  without 
consent,  admit  those  of  MrsI  Whyte.  This  is 
not  a  domestic  question ;  there  is  no  penuria 
testium.  She  does  not  fall  under  anv  of  the 
exceptions  which  could  have  entitled  us  to  re- 
ceive her  as  a  witness,  and  much  less  can  we 
take  her  letters. 

After  some  farther  discussion,  Mr  Clerk  did 
not  insist  on  reading  them. 

Cockburtif  in  his  speech  for  the  defen- 
ders, stated.  That  certain  actions  had  been 
brought  against  Duthie,  by  the  pursuer  and 
others;  to  which  it  was  objected,  that  these 
actions  were  no  part  of  the  present  case.  But 
the  objection  was  repelled,  as  the  statement 
was  made  to  show  the  opinion  entertained  of 
this  person  by  the  pursuers  in  these  actions. 
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TTie  first  witness  for  the  defender,'  having  Whyt«>  &c 

stated  that  be  wrote  to  the  pursuer  on  the  Clark,  &c 

subject  of  one  of  these  processes,  but  that  he  ^  witness 

got  no  answer,  was  called  upon  to  read  from  jweanng  that 

^^  '  he  bdicvcff  a 

his  letter-book  the  copy  of  the  letter.  letter  was  put 

/-t7      7         rpi  •      •  ,  •  1  •,  .     into  the  post- 

Clerk. —  Ihis  is  not  evidence;  it  was  not   office  with  his 
produced  in  terras  of  the  Act  of. Sederunt,    ^^^^^^e"^"* 

*  may  read  a 

In  the  case  of  the  Tmstees  of  the  Kinghom   copy  of  it  from 

^  11  1  1  1         his  letter-book. 

terry,  we  were  not  allowed  to  read  a  regular 
extract,  although  produced  by  a  wituess* 

Lord  Chief  Commissioner.— It  was  com- 
petent to  prove  that  the  witness  wrote  a  letter, 
but  the  letter  is  the  only  evidence  of  its  con- 
tents. There  is  also  prima  facie  evidence 
that  it  was  sent,  the  witness  having  stated  his  ^  ...  ..,  ,  j. 
belief  that  it  was  sent  to  the  post-office  with  ' 

the  other  letters  of  that  day.  In  the  case  of 
the  Kinghorn  ferry,  the  objection  was,  that  the 
witness  did  not  produce  the  original  boo]c,  and 
that  the  extract  was  not  produced  eight  days 
before.  In  this  case,  the  Act  of  Sederunt  has 
been  complied  with,  as  a  copy  of  this  letter 
was  lodged,  which  was  perhaps  more  than  was 
necessary. 

Mr  Robertson,  from  the  Register  Office,  was   ^^\^J^lX 
called  on  to  produce  several  writings,  one  of  to  be  produced 

,,  ^T_  •  ^  /•       •  •         2»  ^«      1         ""^  evidence,  it 

them  the  register  oi  seisms  lor  a  particular   isnotneces- 

sary  to  lodge 
^  it  before  the 

triaL 
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Whytb,  &c. 
Clark,  &c. 


year.  To  the  production  of  this  it  was  ob- 
jected, that  only  two  days  notice  had  been 
given  of  this  production. 

Lord  Chief  Commissioner.— -This  is  an 
original  record,  and  cannot  err.  If  a  paper  be 
doubtful,  or  if  it  be  in  the  custody  of  the  party, 
it  ought  to  be  produced.  If  in  the  case  of  the 
Kinghom  ferry  we  had  refused  the  original, 
it  would  be  similar  to  the  present. 

Lord  Gillies. — The  Act  of  Sederunt  does 
not  apply  to  a  record.  If  the  party  had  pro- 
duced an  extract^  it  must  have  been  lodged 
eight  days  ago. 


Statementt  in 
the  proceed- 
ings in  the 
Court  of  Ses* 
sion  are  not 
evidence  to 
the  Jury. 


Mr  Jefirey  gave  in  evidence  the  answers  for 
the  pursuers  to  the  condescendence  for  the  de- 
fenders, in  which  it  was  stated  that  he  would 
prove  by  a  witness  therein  named,  that  he  (the 
pursuer)  disapproved  of  the  sale  of  the  property 
by  Duthie  to  Mr  Kinloch.  He  then  called 
the  witness,  who  proved  that  the  pursuer  was 
present,  but  did  rwt  object  to  the  sale. 

After  the  passage  was  read  and  the  witness 
examined,  it  was  objected  for  the  pursuer  that 
it  was  not  evidence. 

Lord  Chief  Commissioner. — I  thought  this 
was  acquiesced  in  as  no  objection  was  stated. 
This  question  was  first  agitated  in  Lord  Fife's 
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case.    The  proceedings  in  the  Court  of  Session    Whyte^  &c. 
can  only  be  received  here  as  statements  by  the     cla^k,  &c. 
party,  but  not  as  proof  of  facts ;  they  often      ''^^^"^^ 
contain  argument  and  what  is  not  fact. 

Our  decision  would  have  been  that  this  ought 
not  to  be  read,  but  the  parol  evidence  is  as 
good  without  it. 

Lord  Gillies. — It  is  peculiarly  improper 
in  this  case.    I  entirely  concur  in  this  opinion. 

Jeffrey. — I  hope  the  Court  will  allow  a  fuller 
discussion  of  this  point  in  some  future  case,  be- 
fore fixing  it  as  a  general  rule. 

Lord  Chief  Commissioner. — It  has  been 
much  agitated  in  our  consultation. 

The  Lord  Chief  Commissioner  having  sug-  A  witness  wbo 
gested  that  it  would  be  necessary  to  prove   amined^nd" 
Duthie's  handwriting  before  receipts  by  him   mSil^k '*' 
were  given  in  evidence,  it  was  proposed  to  call   ^°""»  °»y  ^ 
back  a  witness  formerly  examined  i  but  it  be-  amined  to' 
ing  objected  that  he  had,  since  his  examination,   S!g7*  *  ^**" 
remained  in  Court,  the  defenders  called  a  dif- 
ferent witness.     The  Lord  Chief  Commis- 
sioner, however,  observed.  This  objection  only 
applies  to  a  witness  called  to  prove  a  fact.     I 
see  no  objection  to  his  proving  the  handwriting. 

Moncreiff^  in  his  opening  speech^  stated, — 


^ 
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Whytb,  &c.    The  question  is,  whether  Duthie  was  so .  defi- 
Clark,  Stc.     cient  in  judgment  as  to  render  him  incapable 

of  disposing  of  his  property.  We  shall  prove 
him  so  by  the  opinion  of  those  who  knew  him 
best,  and  also  by  proof  of  his  mode  of  life. 

Cockburn  contended, — The  pursuer  is  bound 
to  prove  a  total  extinction  of  mind ;  he  has 
only  proved  that  Duthie  was  a  stupid  man,  and 
the  Jury  must  be  cautious  of  taking  the  feeling 
produced  by  a  frequent  repetition  of  the  same 
story  for  a  deliberate  judgment  founded  on  con- 
viction. Mr  Erskine,  p.  158,  defines  what  in 
law  is  fatuity.  The  question  is  not  whether 
this  was  a  clever  man,  but  whether  he  was  ca- 
pable of  managing  his  own  affairs  :  The  defen- 
der will  prove  him  to  have  been  so. 

Ckrkf  in  reply,  said, — The  evidence  is  so 
opposite,  that  it  almost  induces  a  belief  that 
the  witnesses  spoke  of  difiPerent  individuala; 
but  none  of  the  facts  proved  by  the  pursuer 
have  been  disproved  on  the  other  side. 

It  is  not  possible  to  prove  a  total  want  of 
mind  in  any  ca^e,  and  we  have  proved  this  man 
incapable,  of  business  for  sixty  years,  which  is',all 
that  is  necessary.  The  passage  read  from  Mr 
Erskine  js  not  his  own  opinion,  but  .that  of 
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fcome  doctors.  The  words  of  the  brief  of  idiot-  Whyti,  &c 
ry  show  that  it  is  only  necessary  to  prove  the  Cj-ark,  &c. 
person  not  of  a  disposing  mind.  We  have  prov- 
ed facts  by  those  who  observed  them  ;  and  one 
witness  swearing  to  a  fact  which  he  observed  is 
worth  a  hundred  who  did  not  observe  the  fact. 
The  qnestion  is  not  whether  his  was  the 
worst  species  of  madness  or  the  next  to  it,  but 
whether  he  was  an  idiot ;  and  the  witnesses 
swear  that  he  was. 

Lord  Chief  CoMMissioNER.«-«The  question 
here  relates  to  two  periods,  and  the  year  1801 
is  particularized,  as  that  is  the  date  of  the  deed 
under  reduction.  This  is  npt  a  question  whe- 
ther this  man  was  easily  imposed  upon,  but  whe- 
ther he  was  fatuous,  fool,  idiot ;  and  to  show 
what  the  Court  meant  by  sending  this  issue,  I 
cannot  do  better  than  read  the  passage  from 
Mr  Erskine.* 

In  this  case  there  is  a  contrariety  of  evidence. 


*  <*  Of.  th^  first  class  are  fatuous  persons,  called  also  idiots  in 
*<  our  law,  who  are  entirely  deprived  of  the  faculty  of  reason^ 
**  and  have  an  uniform  stupidity  and  inattention  in  their  mannier^ 
**  and  childishness  in  their  speech,  which'  generidty  dlstingdlslifs 
'*  tbeili  from  other  men ;  and  this  distemper  of  ihind  ^  camffXQU' 
^*  ly  from  the  birth  and  incurable.''— £rsk.  L  7.  48. 
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Whytx,  &c.  The  counsel  for  the  pursuer  says  th^re  is  no 
Clark)  &c.  contradiction,  yet  it  tends  to  contrary  conclu- 
sions ;  and  it  is  for  you  to  decide  which  carries 
conviction.  Several  witnesses  for  the  pursuer 
proved,  in  terms  of  the  issue,  that  Duthie  was 
an  idiot,  but  a  greater  number  for  the  defen- 
der proved  that  he  was  not.  The  pursuer 
raised  a  strong  presumption  that  he  could  not 
read  or  write,  but  it  is  proved  beyond  doubt 
that  he  could  do  both.  There  is  also  a  contra- 
diction as  to  his  capacity  for  business,  know- 
ledge of  plants,  &c. 

We  must  consider  well  how  these  contradic- 
tions are  to  be  reconciled.  The  witness  ex- 
amined for  the  pursuer  on  commission^  and 
who  knew  Duthie  at  a  very  early  period,  de- 
scribes him  as  *^  airyish,"  and  some  of  the 
other  witnesses  state  facts  which  indicate  some 
mind. 

At  first  when  he  came  to  Edinburgh,  he  ap- 
pears to  have  been  allowed  to  go  about  the 
streets,  and  was  not  only  neglected  but  ill 
treated.  Afterwards,  when  living  with  his  niece, 
she  appears  to  have  been  attentive  to  him ;  her 
letters  prove  that  she  did  not  consider  him  de- 
prived of  mind  ;  they  are  affectionate  and  evei^ 
dutiful.  It  is  most  important  if  this  can  fur*-  « 
nish  a  clue  to  explain  the  contrariety  of  evi-^ 
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dence;  and  you  must  consider  whether  this  WHvvEp&a 
dii^reoce  ^  treatmaat  is  mA  suffici^it  to  ai>  claaxv  &4i 
count  fbr  it*  In  the  one  situation  he  is  dress^ 
€d  in  old  clothes,  and  subjected  to  contumely^ 
in  the  other  he  is  well  dressed^  airi  treated  a& 
fectiembAy*  Considering  the  rank  and  situa^* 
tion  in  life  6(  some  of  the  witnesses  £or  the  de- 
Ikider,  and  the  perfect  feimess  of  them  all,  it 
is  unpowftde  to  conceive  them  perjured.  If 
you  are  of  the  s^une  opinion  with  us,  and  find 
for  the  defender,  the  testimony  of  the  pursuer's 
witnesses  may  be  accounted  fer  in  the  way  I 
have  m^tdoned ;  but  if  you  find  for  the  pur- 
suer, it  can  only  be  by  stamping  perjury  on  the 
evidence  for  the  defender. 

Verdict  Sat  the  defenders. 

Clerk,  Baird,  and  Moncreijffi  for  the  Pursoer. 
Forsyth  and  Cockbum^  for  Mrs  Clark. 
Jeffrey  and  MacdoTiald,  for  Mr  Kinloch. 

(Agents,  Stuart  and  Donaldson,  w.  s«  Campbell  and  Mackf  w.  s* 
and  G.  Kennedy,) 


On  the  27th  June,  Mr  Jeffi*ey  moved  for  ex-* 
pences  to  Mr  Kinloch.  Mr  Clerk  opposed 
the  motion,  and  went  into  considerable  detail. 
Mr  Jeffrey  was  about  to  reply. 


n 


34S  CASES  TRIED  IK  Mar. », 

Wnrrjh  ^c.        LoRD  Chief  Commissioner. — You  have  a 
Cla&x,  &C.     verdict  and  a  judgment  upon  it,  and  must  have 

your  expences.  The  question  of  modification  is 
not  now  before  the  Court ;  the  only  question  is 
whether  expences  are  due.  The  proof  showed, 
that  the  pursuer,  by  going  to  very  public  cha- 
racters, might  have  got  such  information  as 
ought  to  have  prevented  him  bringing  the  ac- 
tion. Mr  Kinloch  is  entitled  to  his  expences. 
Mr  Cockbiim  then  moved  for  expences  to 
the  other  defenders.  Mr  Clerk  also  opposed 
this  motion,  but  was  again  'unsuccessful.  He 
then  wished  the  Court  to  find  expences,  subject 
to  modification. 

Lord  Gillies.-^Iu  the  Court  of  Session 
we  sometimes  find  expences  due,  subject  to  mo- 
dification, but  that  implies  that  the  Judge  is  to 
diminish  the  sum  after  the  account  has  been 
taxed.  In  this  case  I  see  no  reason  for  finding 
them  subject  to  modification. 

The  order  was  a  general  one  for  expences. 


J      '  •'".  •■     ! 
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'   PERTH. 

PRESENT, 
LORD  PITMILLY. 


1817. 

Bannerman  v.  Fenwicks,  and  April  le. 

BaNNERMAN  v.  BuRK,  &C.  •    ''^''"V"^^ 

1 HESE  were  actions  of  damages  brought  by  Damages  for 
the  same  party  against  difierent  defenders  for  J^^ 
the  same  assault  and  battery. 

Defence,— No  violence  was  used,  though 
the  conduct  of  the  pursuer  would  have  justified 
it.  The  slight  injury  he  sustained  was  occa- 
sioned by  his  falling  whilq  in  a  state  of  intoxi- 
cation. 

/  • 

T 

It  was  proposed  to  send  both  cases  to  the 
same  Jury,  as  the  facts  in  both  were  the  same. 
The  Fenwicks,  defenders  in  the  principal  ac- 
tion, objected.  The  defenders  in  the  supple- 
mentary action  are  called  solely  for  the  purpose 
of  depriving  us  of  the  benefit  of  their  evidence. 

Lord'Pitmilly. — As  aii  Ejection  is  i^tated 

.    ' »  '  '  • 

to  sending  both  catses  to  the  same  Juryi  the 
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€1 


Bamnermam    sapplementary  action  shcnild  be  tried  first,  that 
FenwIcs,     the  defenders  in  it,  if  acquitted,  may  give  evi- 

dence  in  the  principal  cause. 

ISSUES. 

"  Whether,  on  the  afternoon  of  the  27th 
October  1815,  or  about  that  time,  the  pur- 
suer was  assaulted,  beaten,  and  bruised  by 
Charles  Fenwick^  residing  at  Cargill,  and 
'<  Thomas  Fenwick,  gamekeeper  to  the  Hon- 
<^  ourable  R.  F.  Drummond  Burrell,  or  one 
<'  or  other  of  them,  in  the  tollhouse  at  the 
'<  bridge  of  Isla,  also  at  the  door  of  the  said 
**  tollhouse,  and  again  in  a  turnip  field  near 
**  the  said  tollhouse  ?  And, 

^^  Whether  the  said  defenders,  or  one  or 
*^  other  of  them,  did  encourage,  aid,  and  abet, 
<'  at  the  places  and  times  aforesaid,^  the  said 
<^  Charles  and  Thomas  Fenwick,  or  either  of 
<<  them,  in  all  and  each,  or  any  of  the  alleged 
<<  assaults,  whereby  the  pursuer  has  su&red 
'*  great  hurt,  damage,  and  injury  ?  Or, 

*^  Whether  the  ^id  pursuer  did  first  assault 
*^  and  strike  the  said  Charles  and  Thomas  Fen^ 
^*  wick,  or  either  of  them  ?^ 


>*> 


The  defrader  Burk  was  a  known,  boxer ; 
and  evidence  was  adduced  to  show^  that,  before^ 
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he  went;  itdo  Ike  room,  there  was  a>  pre^oiA    Aahm&kiiav 
made  to  him  that  he  should  pick  a  quarrel  wildh     FsNwicxsk 
the  pursuer^^  It  appieared  that  while  the  parties     v^».^^^ 
were  drinking  together,  (^ere  vfns  some  odd  pro^ 
posal  of .  dbanging.  wives,  and  that  the  one 
along  with  his  wife  was  to  give  the  other  some 
money.   A  dispute  took  place,  but  a  reconcilia* 
tion  followed.     A  second  dispute,  however, 
soon  foUowedy  and  the  pur«ier  was  severely 
beaten  in  the  tollhouse  and  a  iield  next  it* 

An  objection  of  agency  wis.  taken  to  a  wit-»  The  compe- 

ness  odled  by  the  pursuer.     After  scmse,  dis-  credit  of  a  wit- 

cussion  at  the  bar,  3;^^^'^ 

Lord  Pxtmilly. — ^You  ought  to  call  tibe  q^^y  before  he 

•'^  u  examined. 

witness,  and,  after  hearmg  his  examinatioti  in 
initialibuSf  I  shall  decide  whether  other  evi- 
dence  is  competent. 

.The  witness  stated,  l^at  he  had  spoken,  on 
the  sub^^ct  to  some  of  the  other  witnesses,  but 
denied  that  he  had  taken  notes  i  of  what  they 
said,  or  that  he  had  smirched  for  information. 
It  was  offisred  to  be  proved  that  he  had  for- 
merly said  he  had  taken  notes;  and  that  the 
pursuer  could  pay. 

Lord  Pitmilly.— The  only  question  at  pre- 
sent is»  whether  the  witness  is  competent,  and 
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Apraitf^ 


Fbmwicks; 


^edier  the  facts,  if  pcovecU  woukl  disqualify 
Ihhi.  If  he  said  the  pursaer  couid  pay,  &c. 
Ai»  was  foolish,  and  in^screet,  ^ttt  it  only 
goes  ^o  discredit,  not  to  disqualify  him.  I  am 
quite  clear  there  is  no  relevancy  in  the  prooi 
oflfered* 


Competent,  in 
an  action  of 
damages  for  a 
battery,  to  ask 
if  the  pursuer 
is  quarrelsome. 


One  of  the  pursuer's  witnesses  was  asked  on 
his  cross-examiiuition, '  if  the  pursuer  was  a 
quarrelsome  man. 

Keay^  for  the  pursuer,  objected  to  any  in- 
quiry •  as  to  character. 

-  Lord  Pitmilly. — I  think  it  competent, 
and  it  is  proper  to  notice  that  Mr  Kdeay  had 
warning  of  this,  as  it  is  stated  in  the  answers 
to  the  condescendence. 


Another  witness  stated,  ^  that  he  had  been 
struck  by  the  pursuer  1 6  or  ^0  years  ago. 
^  Keay  objected  after  the  answer  was  given. 
.  Lord  Pttmilly. — It  is  not  the  business  of 
l^e  Court  to  interfere.  If  the  objection  had 
be^i  taken  in  time,  I  would  have  sustained  it. 
A  man  cannot  be  expected  to  come  prepared 
to .  elcplain  every  thing  he  has  done  for  20 
years. 


JC^ay  cmtended,-^Having  proved  a  plot, 
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it  is  not  necessary  to  show  wko  struck  the 
•  blows;  even  in  a  criminal  case»  all  our  writers 
agree  that  this  is  the  law. 

Lord  Pitmilly. — I  regret  that  such  cases 
as  this  should  come  into  Court,  but  when  they 
do  occur,  it  is  our  duty  to  decide  them.  Evi- 
dence has  been  given  of  two  quarrels,  and  if 
the  pursuer  had  sought  redress  for  the  first,  I 
do  not  think  he  would  have  been  entitled  to 
it,  as  he  wa^  the  aggressor. 

There  is  an  action  by  the  pursuer  against 

V  other  defenders,   and  this  case  is  tried  first, 
that  the  Court  may  have  an  opportunity  of 

"  considering,  whether  the  evidence  of  the  de- 
fenders in  this  can  be  received  in  the  other. 
You  must  consider  how  far  the  first  and  second 
affrays  are  connected.  It  is  clearly  proved,  that 
peace  had  been  restored  after  the  first,  and  you 
have  heard  two  witnesses  swear  to  the  concert 
to  pick  a  quarrel  with  the  pursuer ;  you  have 
also  heard  the  objection  taken  to  one-  of  them, 
and  will  judge  how  far  you  think  it  affects  his 
credit.  Nothing  •appears  against  the  other. 
If  you  are  satisfied  of  the  concert,  I  perfectly 
agree  with  the  counsel  for  the  pursuer,  that 
law  does  not  require  evidence  as  to  whi^h  of 
them  inflicted  the  blow,  but  that,  in  law  and 
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Li 


S54  CASES  TRIED  IK  Apnl  16, 


WI 

Sec 


Eawwermam    reason,  the  aecessary  is  liable  as  well  as  the 
FiNw'icKSy     principal.     [After  detailing  the  evidence,  his 

Lordship  proceeded.] 

The  next  question  is  the  amount  of  the 
damages.  No  medical  person  was  caUed,  so 
we  have  not  precise  proof,  but  there  can  be  no 
doubt  that  he  was  much  injured ;  and  if  this 
were  in  another  Court,  I  would  say  they  might 
thank  God  that  they  were  not  guilty  of  mur* 
der.  In  this  Court,  our  duty  is  to  repair  the 
injury  done  to  the  pursuer,  not  to  punish  the 
defenders.  It  is  peculiarly  the  province  of  a 
Jury  to  determine  the  amount  of  damages, 
and  it  is  better  in  their  hands  than  in  any 
other. — You  may  either  give  an  answer  to  the 
di£ferent  issues,  or  find  for  one  of  the  parties, 
and  (if  for  the  pursuer)  mention  the  sum  of 
damages. 

Verdict  for  the  pursuer,  damages  L.  10. 

Keay,  for  the  Piufsreier, 

GiUies  and  Scott  Moncreiff',  for  the  Defenders. 

(Agents,  Z>.  Stewart^  Z>.  Forrest^  G,  H»  ZHckson^  w.  s.) 


The  counsel  for  the  defenders,  in  the  origi- 
nal cause,  gave  in  a  minute,  consenting-«<-That 
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the  defenders  in  it  should  be  jointly  liable  in  b^hiimmapi 
the  L.  10  found  due  in  the  supplementary  .F€iiwicK«> 
action, — ^that  the  minute  should  be  returned  ^  ^^i 
to  the  Court  of  Session  in  place  of  a  verdict,— 
and  that  the  Court  should  proceed  in  the  same 
way  as  if  a  verdict  had  been  returned.    ' 

On  the  8th  July  1817,  Keay,  for  the  pur- 
suer, moved  for  expences  in  both  cases. 

Gillies,  for  the  defenders,  opposed  full  ex- 
pences being  given,  as  the  condescendence  was 
not  so  broad  as  the  summons,  and  the  proof 
was  stUl  narrower. 

Lord  Pitmilly. — The  pursuer  ought  to 
have  full  expences;  He  has  got  damages, 
and  expences,  in  my  opinion,  ought  to  follow. 

There  was  an  order  for  expences  in  both 
cases. 

On  the  same  day,  on  a  similar  application 
in  a  case  which  had  been  tried  on  Circuit  before 
Lord  Gillies,  the  Lord  Chief  Commissioner 
said.  The  Act  of  Sederunt,  giving  us  the  regu- 
lation of  the  costs  in  this  Court,  was  thought 
necessary,  from  the  difficulty  of  communicating 
to  the  Court  of  Session  what  took  place  at  the 
trial,  and  from  our  having  the  assistance  of  the 
Judges  who  were  present  at  the  trial. 

The  rule  we  have  formed  is,  that  the  Judge 
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bamnsrman    who  tried  the  case  shall  first  give  his  opinion 
'FEMW1CKS9     on  the  question  of  costs. 

His  Lordship  then  stated  what  led  him  to 

agree  with  Lord  Gillies,  that  expences  ought 

to  be  found  due. 


p. 
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June  J  J.  Morgan  and  Saunders,  v.  Hunter  and 

Company. 


An  article  com-   This  WES  an  actiou  to  rccover  L.  61,  3s.  6d. 

missioned,  and  _  .         /•  11  .  .  11 

on  receipt  re-     as  the  pricc  01  a  patent  globe  writing  table. 

turned  to  be 
repaired  as  da- 

marcd;  found,       DEFENCE. — The  table  is  composed  of  old 

that  when  re-  ,    .  * 

paired  in  terms   materials,  and  is  defective'  both  in  its  form  and 
returning  it,       the  delineation  on  the  globe. 

any  objection 
to  the  original 
construction  is  ISSUES* 


precluded. 


it 


Whether  the  pursuers,  uphokterers  in 
London,  in  consequence  of  an  order  by  the 
"defenders,  contained  in  a  letter  dated  in 
"*the  month  of  October  1815,  did  make,  and 
"  in  the  month  of  January  .1814,  did  ship  for 
"  Leith,    property  and  carefully   packed,    a 
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€€ 


certain  wrkingi-taUe  described  in  the  said    MojtQAK,acc 

"  letter  ?  HyHXEit &Co. 

'^  Whether  the  said  table  was  not  returned 

to  the  $aid  pursuers  by  the  dafendars,  as 

having  been  injured  in  the  packing,  and 

*'  carriage,   and  not  made   agreeable  to  or^ 

«  der  ? 

*^  Whether,  after  the  said  table  had  remain- 
^'  ed  for  sometime  at  the  warehouse  of  Adams 
and  Cojopsmy,  Glasgow  Wharf,  London,  un* 
accepted  by  the  defenders,  the  said  defen* 
**  ders,  in  the  month  of  May  1814,  had  agreed 
'^  to  accept  the  same  on  certain  conditions  spe«- 
^^  eified  in  a  letter  bearing  date  the  ^th  May 
<'  1814,  and  written  by  the  defenders  to  Ro^ 
*^  bert  liddle,  manager  of  the  Leith  Shipping 
"  Company  ? 

"  Whether,  in  pursuance  of,  and  agreeably 
*<  to»  the  terms  of  the  last  mentioned  letter, 
*'  the  said  table  was  put  on  board  a  smack  ip 
"  the  port  of  London,  to  sail  for  the  port  of 
<<  Leith,  in  June,  1814,  in  the  condition  re- 
^^  quired  by  the  said  last  mentioned  letteri 
«<  and  whether  the  same  was  not  carefully  and 
sufficiently  packed  for  the  voyage  ? 
<*  Whether,  on  the  arrival  at  Leith,  and  on 
iits  being  unpacked*  the  9aid  table  was  in  a 
f  ^  condition  such  as  wiis  require  by  the  defend 
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Morgan,  &c,    «  ders,  in  the  last  mentioned  order  or  coxnmu* 

Hunter  &Co.    "  nication  of  May  1814? 

"  Whether  the  defenders  did  not  wholly 
**  refuse  to  receive  the  said  table,  and  to  pay 
*^  for  the  same  to  the  damage  of  the  said  pur- 
"  suers  ?" 

The  table  had  been  injured  on  its  way  to 
Edinburgh,  and  was'  returned  to  be  repaired ; 
it  was  repaired  and  again  sent  down.  In  the 
letter  mentioning  the  injury  it  had  suffered, 
no  objection  was  made  to  the  price,  or  to  the 
representation  on  the  globe  not  being  accurate. 
On  its  arrival,  however,  the  second  time,  these 
were  made  the  grounds  of  refusing  payment, 
and  a  considerable  part  of  the  proof  was  an  at« 
tempt  to  show  that  the  price  was  too  high. 

Objections  were  taken  to  some  of  the  inter- 
rogatories  put  to  a  witness  examined  on  com- 
mission. 

The  Lord  Chief  Commissioner,  having 
read  the  answer  to  one  of  the  interrogatories, 
said  it  was  improper,  and  it  was  not  read  to 
the  Jury. 

His  Lordship  afterwards  observed, — In  a 
number  of  cases,  the  witnesses  to  the  founda- 
tion of  the  contr^t  have  been  examined  on 
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commission  out    of  the   jurisdiction  of  the   Morgan^&c. 
Court.     In  many  of  them  the  expence  of  huhteii^Co. 
bringing  the  witnesses  here,  would  have  been       '^-•^^-^^ 
greater  than  the  importance  of  the  case  war- 
ranted.    It  would  perhaps  be  desirable  if  a 
middle  course  could  be  followed,  and  commis- 
sions only  granted  upon  motion,  and  after  the 
Court  were  satisfied  of  the  expediency  in  each 
particular  case*     In  the  case  from  Berwick,   Pattenon'f 
it  was  essential  to  have  the  witnesses  in  Court,    johnstwii^d 
and  yet  if  they  had  not  voluntarily  come  within   H"«^n<*» 
the  jurisdiction  of  the  Court,  we  could  not 
*have  compelled  their  attendance. 

In  summing  up  the  case  to  the  Jury,  his 
Lordship  observed,— All  that  has  been  said 
of  the  table  coming  the  first  time  from  Lon- 
don is  mere  narrative,  to  make  the  case  intelli- 
gible ;  the  only  question  is  on  the  letter  (25th 
May  1814)  when  it  was  returned;  the  only 
objection  then  made  is  the  damage  it  had 
sustained.  If,  therefore,  you  are  of  opinion 
that  it  was  sufficiently  repaired,  and  was  com- 
plete  on  its  return,  (according  to  the  terms  of 
the  letter,)  you  will  find  for  the  pursuer;  if 
not  proved  complete,  then  for  the  defender. 
His  Lordship  then  stated  the  evidence,  and 
that  he  did  not  think  they  ought  to  diminish 
the  sum  claimed,  because  what  was  proved  by 


260  CASES  TRIED  IN  Dec  17^ 

MoROAK,  &c.  tHe  vitnpsses  to  be  the  value  of  t)xe  diflEerenit 
Hunter  &  Co.   parts  of  it,  did  iu>t  amount  to  the  jtvhole  3U91 

claimed. 

Verdict  for  the  pursuer. 

Jeffrey  and  Boswell,  for  the  Pursuers. 
Grant  and  Cockbum,  for  the  Defenders. 
(Agents,  John,  Blair ^  w.  s.  and  t/a/m  Taity  jun.  .w.  s.) 


Dec.  17*  1817.       Jeffrey  moved  for  expences. 

Granty  for  the  defender!  stated^ — We  offer- 
ed, in  writing,  to  refer  the  price  of  the  table  to 
two  persons,  which  would  have  saved  the  ex- 
pence  of  the  trial.  When  this  was  formerljr 
stated,  the  Court  thought  it  could  n.ot  be 
^eaded  as  a  defence,  but  seemed  to  think  it 
mighit  enter  into  the  question  of  pxpences.    . 

Lord  Chi£f  Commissioner.^ — ^This,  upiim 
consideration,  cannot  be  taken  as  g  ground  to 
vary  the  rule,  that  the  suiccessful  party  is  en- 
titled to  expences.  If  you  had  not  defended 
there  would  have  been  no  expence. 

potions  for  expences  should  be  made  as 
Boon  ^  possible  after  the  verdict  is  applied, 
when  the  circumstances  are  fresh  in  the  recol- 
lection of  the  Judge. 
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PRESENT, 
THE  THREE  LORDS  COMMISSIONERS. 


__  _,  1817. 

Hepburn  v*  Cowan.  July  u. 


This  was  a  reduction  improbation  of  a  bill  Found  that  a 

■  ,         subscription  to 

accepted  by  the  pursuer ;  and  also  a  suspension   a  bill  was  the 
at  his  instance.     The  principal  ground  of  re-   iM^^dv^N 
duction  wasj  that  the  alleged  subscription  of  ^^^  ^^  P**' 
the  pursuer  was  a  forgery. 

issue. 

"  Whether  the  name  of  George  Hepburn^ 
'*  the  pursuer,  subscribed  as  acceptor  to  a  bill 
^<  for  Lu  TOO,  dated  Musselburgh,  I6th  Feb- 
^<  nuury  1815,  purporting  to  be  drawn  by  John 
**  Cowan  upon  the  said  George  Hepburn^ 
<<  farmer,  Blackdikes,  be  the  true  and  genuine 
**  subscription  and  proper  hand-writing  of  the 
<<  said  pursue,  adhibited  by  Imn  to  the  said 
•«bai?" 

When  this  case  was  caHed  on  for  trial,  a 
safficient  number  of  Juryman  did  not  appear 
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July  U, 


Hepburn 

V. 

Cowan* 


to  form  a  special  Jury,  and  there  were  no  com- 
mon Jurymen  summoned- 

Lord  Chief  Commissioner. — If  the  party 
pray  a  tales^  they  may  have  it ;  indeed,  if 
there  were  other  Jurymen  summoned,  the 
Court  might  order  it.  It  will  be  neeessary, 
in  future,  to  summon  a  number  of  common 
Jurymen  to  prevent  this  riecurring ;  if  parties 
consent,  the  Jury  may  be  filled  up  by  any 
persons  now  in-  Court. 

This  was  done  accordingly. 

Lord  Gillies  suggested  that  the  parties' 
should  give  in  a  minute  consenting '  to  this,, 
which  was  the  more  necessary,  as  one  of  the* 
taks  was  a  writer  to  the  signet,  who,  by  statute 
55th  Geo.  III.  c.  42,  §  86,  are  not  liable  tO' 
be  returned  to  serve  on  Juries*. 


A  documei^t 
ought  not  to  be 
read  till  it  is 
proved^  unless 
the  terms  of  it 
are  necessary 
to  make  the 
case  intelli- 
gible ;— but 
the  Court 
vill  not  decide 
whether  it  is 
admissible  till 
if  18  tendered 
in  evidence. 


Erskine^  in  opening  the  case  for  the  pursu- 
er, was  proceeding  to  read  from  letters  quoted 
in  the  pleadings,  when  he  was  interrupted  by 
Mr  Jeffrey. 

Lord  Chief  Commissioner.— The  practice 
]»,  for  the-  Ccmrt  not  to  interpose  in  this  stage 
of  the  cause,  and  decide  the  admissibility  of 
evidence,  on  its  being  opened  by  counsel.  But, 
unless  the  words  of  a  document  are  neeessarjr 
to  explain  the  case,  it  is  better  to  deseribe  the 
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nalure.  oi  the  documeDit  than  to  read  its  word0«      Hepburn 

3y  following  this  mode,  ample  justice  will  be 

done  to  the  case  on  the  present  occasion*    All 

cases  are  better  opened  by  descripticm  than^l 

by  detail,  but  this  must  be  left  to  the  discretion 

of  counsely  and  cannot  form  a  rule  of  Court*  » 


When  the  letters  were  tendered  in  evi«  it  b  competent 

J  to  prove  an 

Wnce,  offer  of  torn- 

Jeffrey  objected, — It  is  incompetent  to  plead  ^^^^^ 
against  a  party,  a  private  and  confidential  offer  of  litigation. 
to  buy  his  peace. 

Clerk  stated,— 'These  letters  were  quoted  in   Smyth,  v. 
the  articles  improbatory,  and  were  not  ordered   so,  1809. 
to  be  withdrawn;  they  are,  therefore,  before 
the  Jury. 

LoRQ  Chief  Commissioner. — With  respect 
to  their  being  quoted  in  the  articles  improba* 
lory,  tibat  would  not  be  sufficient,  as  those  ar** 
tides  are  not  before  the  Jury. 

The  solid  ground  for  receiving  them  is^ 
that  this  is  not  an  attempt  to  buy  his  peace, 
jbttt  2k  transaction  in  the  course  of  litigation ; 
it,  therefore,  will  not  impinge  on  the  case  of 
Pentland. 

V    A  receipt  was  offered  in  evidence,  to  which 
^r  Jefirey  objected,  that  it  was  not  proved ; 
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HiPBVftN      the  witnesBes  having  only  saidi  that  the  writfaig 
C0WAK.       was  like  the  handwriting  of  the  party,  but  n<ii 

""■^  '''**^       that  they  believed  it  to  be  Ms^ 

Lord  Chief  Co]!kfMi8SiON£ii.-i^Tb«rc^  is 
soffieieift  prima  facie  etidenee  td  iftcbee  tht 
Court  to  sttbmfit  this  to  the  eomideMlknti  €i 
the  Jury.  A  witness  can  only  speak  to  his 
opinion  of  a  writings  and  this  being  one  of 
only  a  few  words,  the  difficulty  of  proving  it 
must  be  mueh  greater*  Ctmiparatio  Utera- 
rum  being  admissiUe  by  the  kw  of  Seollaady 
the  Jury  will  have  an  opportunity,  rn  this  CCM, 
of  comparing  the  writing  with  the  admitfed 
writing  of  this  person. 

The  pursuer  brought  no  proof  of  the  foi^eyy 
either  by  writkig-masters,  engravers^  or  those 
who  knew  the  hand,  but  rested  bis  case  on  the 
difficulties  in  which  the  party  was,  and  the  im^ 
probability  of  his  being  possessed  of  se»  lalge  a 
sum }  he  also  rested  on  a  eomparison  of  the 
handwriting.  It  was  proved  that  hie  hand- 
writing vsLTied  very  considerably.  The  $^geiA 
for  the  East  Lothian  Bank  produced  a  nmnbev 
.  of  checks,  many  of  which  he  said  be  would 
hardly  have  answered  if  he  had  not  seen  them 
written ;  Imt  he  said  that  he  should  not  have 
doubted  the  sH^cription  to  the  biU  in  question. 
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and  would  hm&  din^ounted  it  s»  &r  a«  tbe  namel      Hsf  Butir 

Cow  AW. 


ifftfi  eoik^emed^ 


The  L<m0  Chibp  CcyMinssf  oker  steted>— - 
That  there  was  etidenee  tkat  the  handwriting 
wa»geniriiie,  amd  if  there  wasraf&y  question  of  law, 
that  a  general  verdict  would  raise  the  question  of 
laiW  in  the  other  Court.  After  mentioning  the 
fttcrts  p<y)T0d,  he  left  it  to  the  Jury  to  say 
whethek'  tiiey  agreed  with  him  ih  tlnnking  thi^ 
the  bEMidwritiiig  was  proved  ^  and,  if  so,  thai 

they  would  find  tor  the  defendet*. 

« 

Verdict  for  the  defender. 


Clerk  and  W.  Erskine,  for  the  Pursuer. 
Jeffrey  arid  J.  Cdmpbett,  for  the  Defend'er* 

(Agents,  ffay  DdrtotdMOhty  w.  s.  and  Awh.  CampteU^  w.  g.) 


1818. 


Ce^belit  of  this  date,  moved  for  expences    Febmarf  lo. 
to  tho  defender.  Exi^Jl^C^ 

Er$kinetf(yt  the  pursuer,  said, — Ifexpences  ^?""?J"*.^ 
b^  g^en  as  a  matter  of  course,  as  the  counsel 
on  the  other  side  seems  to  suppose,  it  is  unne« 
cessary  to  oppose  the  motion. 

Lord   Chief  Commissioner. — You   may 
show  cftuse  why  they  should  not  be  given. 

Mr  Evskme  then  entered  into  conitder^le 
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HsFBUftir  detail  to  show  that  th^  action  was  brought  bona 
Jide  ;  and  though  he  was  not  now  entitled  t<^ 
say  the  pursuer's  name  was  forged,  still  he 
maintained  that  the  sum  in  the  bill  was  chang- 
edyand,  in  sudh  circumstan(;es^  expenees  ought 
not  be  given  till  the  case  should  be  finally  de- 
cided. 

Lord  Chief  Co;M[MissiONBB.*^The  only 
questi<m  seems  to  be,  whether  we  are  to  give 
costs  at  present  or  after  Lord  Gillies  has  fi-* 
nally  disposed  d*  die  other  branch  of  the  cause, 
and  decided  whether  this  document  is  interpo« 
lated.  The  only  question  sent  here  was  the 
forgery ;  and  if  that  had  been  the  only  ques- 
tion in  the  Court  of  Session,  the  case  would 
have  been  finally  settled.  If  we  were  to  go 
into  the  other  question,  it  would  be  giving  an 
opinion  on  the  point  depending  before  Lord 
Gillies. 

Lofii>  Gillies. — The  defender  will  un- 
doubtedly  be  entitled  to  his  expenees  in  thi» 
Court  in  whatever  way  the  suspension  is  dis- 
posed of.  The  only  question,  therefore,  is, 
whether  the  costs  are  to  be  given  now  or  after* 
wards  ? 

Aft;er  some  observaticms  from  the  bar. 
Lord  Chief  Commissioner  said,*— -There 
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can  be  no  doubt  that  costs  are  a  matter  of  dis-       Hepburm 

I 

cretion.     We  derive  our  authority  from  the       Cowak. 
Court  of  Session  by  Act  of  Sederunt  founded   Act'scdTetii 
on  the  act  of  Parliament,  and  therefore  cannot   Marck  is  17 

V  {    1. 

go  higher  than  the  source  from  which  that 
authority  flows.  It  is  clear  that,  as  the  yerdict 
is  applied,  this  case  is  within  our  jurisdiction. 
It  is  the  common  law  of  the  Court,  that  where 
airerdict  is  in  favour  of  a  party,  expences  go 
with  it,  unless  special  circumstances  can  be 
stated  against  it.  The  question  is,  whether  this 
is  an  exception  from  the  general  rule;  and 
whether  enough  is  stated  to  make  us  refuse  ex- 
pences ? 

In  the  Court  of  Session  a  distinct  and  sepa^ 
rate  allegation  of  forgery  is  made ;  that  ques- 
tion is  sent  here,  and  if  the  verdict  had  been 
the  other  way,  it  would  have  finished  the  case^ 
The  verdict  was  against  the  pursuer;  there 
is  no  motion  for  a  new  trial ;  it  is  impos* 
sible  now  for  any  tribunal  to  alter  that  judg- 
ment. It  is  said  the  case  may  be  decided  in 
the  Court  of  Session  against  the  defender,  but 
no  decision  there  can  alter  the  judgment  on 
the  verdict.  If  by  the  judgment  on  the  ver- 
dict the  right  to  the  expences  is  established^ 
and  cannot  be  altered,  for  what  purpose  are 
we  to  suspend  them  till  the  end  of  the  cause  ? 
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According  to  fonn  and  justice,  I  think  the  de* 
fender  entitled  to  costs,  and  to  have  them  now. 

Lord  Gillies, — I  perfectly  agree,  and  shall 
only  say  I  cannot  understand  a  party  bona  fide 
denying  his  own  subscription. 

The  expences  were  found  due. 

The  defender  not  having  called  any  wit- 
nesses, the  clerk  who  taxed  the  account  struck 
off  the  expence  of  citing  and  bringing  the  wit- 
nesses to  town.  This  was  objected  to  on  the 
part  of  the  defender,  and  a  remit  was  subse- 
quently made  to  the  clerk,  to  report  the  num- 
ber of  witnesses  necessary  to  substantiate  the 
defence. 


Tlie  ezpeoce 
of  two  witnesses 
allowed  to  the 
defender. 


The  report  was,  that  two  witnesses  were  suf- 
ficient in  support  of  the  defence,  and  that,  on^ 
this  principle,  L.  1,  6s.  only  should  be  added 
to  the  account  as  formerly  taxed. 

Mr  Erskine  having  no  instructions  to  op- 
pose the  motion,  Mr  Campbell  said, — The 
Court  would,  of  course,  give  him  full  ex- 
pences. 

__  » 

Lord  Chief  Commissioner.— If  no  groutid 
be  stated,  I  will  confirm  the  report  by  th6 
clerk. 

Campbell — The  case,  as  stated  by  thfe  pur- 
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saevs,  wa$  a  very  complicated  one ;  and  from     Hepburn 

the  mimber  of  witnesses  cited  for  him,  we  had 

every  reason  to  believe  he  would  attempt  to 

prove  the  defender  guilty  of  a  concerted  fraudi 

and  that  the  subscription  was  not  the  pursuer's 

handwriting. 

In  fact,  when  the  precogniticm  was  laid  be- 
fore Mr  Jeffrey  and  myself,  we  recommended 
that  two  witnesses  in  addition  to  the  original 
list  should  be  cited. 

LoED  Chief  Commissioner. — This  is  a  dif- 
ficult  question,  and  the  Court  have  taken  time 
to  consijder,  with  a  view  of  establishing  a  gene- 
ral ryle.  The  first  impression  on  my  mind 
was,  that,  when  no  witnesses  were  called  by  a 
defender,  the  expence  ought  not  to  be  allowed. 
I  did  not  think  an  analogy  could  be  drawn 
from  the  Court  of  Session,  but  from  Courts 
constituted  as  this  is.  But,  af);er  much  inquiry^ 
a^id  after  consultation  with  my  brethren,  and 
finding  that  it  is  a  matter  of  discretion  in  the 
Court  of  Session  to  grant  or  refuse  expences,  I 
am  satisfied  that  the  order  made  in  this  case 
was  the  proper  one.  The  clerk  has  complied 
with  that  order,  and  has  reported  that  L.  1,  6s. 
ought  to  be  allowed,  as  the  expence  of  the  de- 
fender's witnesses. 
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Hepburw  This  is  objected  to,  and  it  is  said,  there 

Coi^AM.  were  other  parts  of  the  case  requiring  a  num- 
ber of  witnesses  to  be  cited.  There  was  no 
discussion  here  of  any  other  part  of  the  case. 
The  whole  case  was  determinable,  and  was,  in 
fact,  determined  by  proof  of  the  handwriting  ; 
with  which,  from  the  Bank  clerk  being  among 
their  witnesses,  the  defender  must  have  been, 

•  V  * 

I  ^ 

or  ought  to  have  been  acquainted. 

Counsel  having  recommended  that  a  greater 
number  of  witnesses  should  be  cited,  renders  it 
more  difficult  for  the  Court  to  make  the  ob- 
servations that  occur  to  it. 

With  reference  to  cases,  in  general,  however, 
I  must  observe,  that  agents,  and  particularly 
counsel,  when  they  are  consulted,  ought  not  to 
try  hovy  many  witnesses  they  can  cite,  who 
know  any  thing  of  the  matter,  but  with  how 
few  they  can  prove  their  case.  - 

His  Lordship  then  confirmed  the  report  by 
(;he  clerk. 
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PRESENT^ 
LORDS  CHIEF  COMMISSIONER  AND  PITMILLY. 


Kirk.  «?.  Guthrie.  Dw!^i5. 

This  was  an  action  of  damages  for  adultery    Damage*  for 
with  th?  pursuer's  wife,  for  assault  and  battery,   adultery. 
and  for  writing  a  defamatory  letter  to  bis  com- 
manding officer.  •  ' 

Defence. — A  denial  of  the  charge. 

issues. 

'*  1,  Whether,  in  the  course  of  the  year^ 
^'1814,  1815,  1816,  and  beginning  of  the 
f*  year  i817,  or  in  one  or  other  of  the  said 
**  years,  the  defender  did  seduce,  and  main- 
^'  tain  an  adulterous  connection,  and  commit 

adultery  with  Elizabeth  Kirk  or  Cairns,  the 

pursuer's  wife,  in  the  house  of  the  defender 

in  Edinburgh? 

"  2.  Whether  the  defendw,  being  in  the 
*<  knowledge  that  the  pursuer  was  the  husband 
'*  of  the  said  Elizabeth  Kirk  or  Cairns,  did,  in 
^*  the  month  of  April,  and  in  the  month  of 
'"  May,  and  in  the  month  of  September,  of  the 
^^  year  1816,  or  in  pm  or  oth^r  of  the  said 
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Dec  is. 


Kirk 

V. 

Guthrie. 


tt 
c< 
it 
(« 

€€ 
€€ 
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months,  deny  the  pursuer  access  to  his  said 
wife,  then  living  in  adultery  with  the  defen- 
der ?  And  whether  the  said  defender  did, 
upon  the  occasions  above  mentioned,  or  any 
of  them,  violently  assault  and  beat  the  said 
pursuer,  who  had  gone  in  a  peaceable  man- 
ner to  inquire  for  his  said  wife,  at  the  door 
of  the  said  defender's  house  ? 
"  S.  Whether,  the  pursuer  being  a  gunner 
in  the  Royal  Artillery,  the  said  defender  did 
write  and  transmit  the  letter  in  process,  of 
date  the  23d  of  September  1816,  to  Major 
Paterson  of  the  Royal  Artillery,  the  pur- 
suer's commanding  officer  ?  And  whether  the 
said  letter  contains  false  and  calumnious 
allegations^  to  the  injury  of  the  pursuer's 
good  name  and  character  ?" 
•*  Damages  laid  in  the  summons  at  L.2000." 


Sberiffs  v.  San* 
diosy  remitted 
1^  House  of 
JLorda.* 
Reid  *v*  Gar- 
dyoe,  July  lO, 
1813. 


In  this  case,  a  leading  witness  for  the  pur- 
suer was  brother  to  the  defender;  when  he 
was  called, 

Murray^  for  the  defender,  objected,  on  the 
ground  of  enmity  and  agency. 

Before  debate,  the  witness  was  examined  in 
tnitialibus.  He  admitted  that  he  had  quarrelled 


rr    "J  .  . .  f  J     .r.  .J 
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*  I  haye  not  found  thk  case  repprted. 
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vidt  his  brother ;  that  be  he^d  the  ^hiimmotis        Kikic 
imd,  and  waa  pmsent  at  the  debate  befco^  the     OutHRis. 
Lord  Ordinary,  and  had  some  general  convert     ^^^^^"^^ 
aation  an  the  oauae ;  but  denied  malice,  or 
that  he  had  taiMsn  any  share  in  raiftng  or  car« 
rying  on  the  aetion* 

The  defender  then  proposed  to  call  witnesses 
in  proof  of  the  enmity  and  agency. 

Gnmi  olgeoted,-^It  is  incompetent^  they  Irvine  t^.tui^* 
haw  'ftiled  to  proii«  it  by  the  witness  himself*     ^^V  ssTnsit 

Jeffrey  rested  on  the  universal  practice  of  ^J;  ^'**» 
aUowmg  proof 4a  such  ^eaaes.  m.  i676s. 

LcHil)  CfflEF  CoMiii6siON£it.»*There  are» 
in  the  law  of  Scotland^  mciq^iacities  of  the  na« 
turn  atated*  Sopoetimes  they  go  to  the  admis* 
ability,  at  others  only  to  the  credit'  of  the 
witnesa^  aad  we  must  be  cautious  in  drawing 
the  line.  The  question  is,  whether  the  witness 
can  be  v^ceived }  and  of  this  we  cannot  at  pre* 

sentjfo^K^ 

The  nature  of  the  objection  is  to  be  drawn 

freoa  the  witness  himself,  by  the  examination 

in  imtiattbMf  but  I  see  no  reascm  for  confining 

die  proof  to  what  he  states.    In  England,  the 

examnmtion  on  the  voh'  dtre^  (veritatem  din 

eere^J  is  to:  try  if  the  witness  will  speak  the 

ixn^.    The  witness  teus  not  stated  enough  ta 
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Dec  It, 


M'Grcgor  v. 
JM'Grcgor, 

M,  A|>p,  Wit. 


M^tchie  'z;. 
Brandy  27th 
Nov.  1771, 
M.  16776. 
M'AIpine  v. 
M«AIpine,  2d 
Dec.  isoe,  M. 
App.  Wit.  4. 
Irvine  i>.  Ram- 
say» s  2d  Nov. 
1751,  Falc. 
284,  Kilk.  492^ 
M.  16762. 


exclude  him,  but  the  question  hei^  is,  whetiher 
Mr  Jeffrey  is  entitled  U>  mil  mtnesses  to  prara 
paitial  counsel.     lamlof.oqpattion  that  h^  is* 

Lord  PiTJMtu-LY.-r-Till  I  hear  the  whole,  I 
cannot  judge  whether  the  objection  go^s  to 
disqualify  or  only  to  discredit. the  witness; 


:r 


A  witness  was-  then.caUed'ito  proire  the  en^ 
HHty  ^ndvpgency,  a»4  jMi^  .Jeffirey  contended 
that  .he  h^^proyedi9u|^ieni^to  disqualify  the 
witness*  «.-     ../-i  m;-  '•  • 

Alison^  for  the  pursuei^.maintained^-^That 
there  was  no  grounds  either  in  fact  or  law,  to 
exduc^Q  the  witness^ .  and:  xested  on  M^Latehie 
%7,:Brp^d,  ISi^' Alpine  v*  M< Alpine,  and  Irvine 
V.  Ra^nsay*  ' : 

LoR0CHi£FCoMMigsiONER.-r«Th6  queslHm 
at  present  tf>  be  decided  belongs  exclusively 
to  the  Court.  After  «;U  that  we  haveiieard  of 
enmity  and  partial  counsel,  we  are  oficqpinion^ 
mr^he  eyiden^  laid  before  us,  that  there  is  no 
$HffiQifnt  ground  for  excJiddiBg  this  witness^r 
Th^i  nui^tioii  of^the  credit  due  to  Inm  remains 
entire  for  ther  Jury ;  and  cannot  be  decided  at 
presents  .MiK^h  is  yet  to  be  done  before  a  just 
opiniim  can  b^  &irme4;on  that  subject;  when^ 
t^he  whple.  evidence  i^  c^jflchided,  such,  remarks^ 
will  be  made  on  it  as  m^y  be  thought  proper. 


ttid  tifce  Jury  will  theiit  decide  what  credit  is        Kirk 
due  to  4he  tefitimony*  Guthrib. 


When  anothet*  witness  was  called  for  the 
(mfsuer^ 

Jeffrey^  for  the  defender,  said,*-^We  shall 
prov4  that  the  pursuer^  with  a  view  to  instruct 
the^iliiess,  read,  in  her  hearing,  the  pleadings 
in  the  case. 

•Lord  Chiss*  C0MiM[issiON£R.~-This  ought 
to  be  distinctly  proved  ^  it  is  extremely  im«> 
pMper^ 

It  Was  aflerWaf ds  p^dposed  t6  pi'Oduce  d  cer* 
tinCate  »of  the  pursul^r's  good  character,  but  not 
beih^  on  oath,  atid  the  granter  of  it  not  beipg 
subject  to  cross-examination,  it  was  rej^ted» 

«*  '      V    I  >  »  •       /      .      .  .         .  '  « 

t 

l?he  '/pursuer  j  When  ob  foreign  service,  in  Even  when  the 
the  disbhiEtrge .  of' his  duty^'as  a  priv^ate  in  the  wtfewnecet- 
jfeotaliArtillert^  'h^d.^  iiecessarily  ^been  absent   ^^^T^^^^^ 

^  'f  •  It  i8  incoinp&> 

frbm  his  wife*    It  was  proposed  td  gti/^^  in  evi«  tent  to  give  in 

deMe^  ^letters  frbm  thewife  to 'prove  the  har<t  lettenofd^e 

mony  in  which  they  livbd.  t*he  tTg^d  *"" 

Grants  for  the  pursuer,  admitted  that  it  wjte  adultery,  in 

e^^tte^ly  dfflcult,  on  general  principles,  to  harmony  in 

defend  what  he  now  proposed,  but  rested  on  \^^^  '  *^ 
the  {M^a6tiae  inti  England^  particularly  on  what  is 


^:: 
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ateted  by  PbUlip9»  md  m  the  ms^  4eci«M  % 
Lord  Kenyon,  4  Espinass,  N*  F*  89*    The 
iTiaiWLaw     P^^^i^s  were  necessarily  separate,  and  it  is  im- 

4  E^""'  N^'p     pw^^We  to  prove  diockvntims  of  ^iS^rn* 

19.  Lord  Chief  Commissioner. — Evidepee  iH 

certainly  adn)i89^b}e  that  iho  pa^e§  lived  in 
bannooy ;  hirt  ean  that  h^  piswed  by  tlie  d^la* 
ririybiis  of  tlie  mk  ?  The  evidence  oflRrrod  is 
not  on  oath;  there  is  here  no  rooin  fof  ^ps^ 
examinattcoi;  it  may  bo  a  labrio«tioii  to  aid  the 
plea  of  the  bushand-  The  farth^  thii  hua 
gone,  has  been  to  allow  proof  of  declara^iw/l 
at  a  time  when  there  could  be  no  suspicion  of 
collusion^  wd  wh^re^  m  g^Qer«4i  tbeari^  wiks  a 
witn^ft  subjoin  to  caross^ejc^idwticHii  who  oould 
frqio  obsorration  qmak  to  the  matter  dlstinctiy* 
As  the  letter  here  ux  qwsiim  waa  writteii 
within  the  period  during  which  the  adultery  is 
i^^ted  to  havobee»  committed)  rejoeting  it  does 
i^  imptiga  thf)  qase  decided  by  Lo^d  Ken-* 
)lo».  Fbilli$s  doefli  not  lay  it  down  iisi  a  gen^ 
tJiUi,  £^g  tjbt  letters  m^  be  re<^ed»  and 
as  no  Qi^os  go  the  length  thiA  is  now  propos^i^ 
they  cannot  be  admitted- 

VJ^n,  ^  ovideoee  for  the  defen^r  wig^ 
cjb96ed, 
Grimt  wi9hfid;  to  ^\  witnesa^  tft  cebi^  w  9^ 


•ir  THE  SVJLY  COURT.  «77 

legalioBf  that  this  action  was  iu)t  truly  brought        ^i^* 
by  die  pursuer,  but  at  the  instigation  of  another     Gmrmn. 
person* 

Lord  Chief  Commissioner. — The  evidence 
(Hi  this  allegation  given  by  tibe  def^der  is  good, 
not  only  in  mitigation  of  damages,  but  on  the 
mmts.  Any  thing  showing  that  the  case  ori* 
ginates  in  contritance  is  a  good  defence. 

The  only  question,  howeter,  here  is,  whether 
evidence  can  be  given  in  reply  to  that  given  by 
the  pursuer.  We  cannot  take  the  summons,  &c. 
as  regulariy  here,  or  aa  proving  any  facts  con« 
tamed  in  them,  but  we  may  look  to  them  to  see 
th^  proceedings,  and  from  them  it  appears,  thsA 
the  pursuer  had  sufficient  warning  that  this 
evidence  would  be  brought. 

His  Lordship  was  requested  to  note  this 
decision,  when  he  stated  that  it  was  ruled 
that  the  pursuer  could  not  bring  evidence  in 
reply^  to  show  the  action  brought  at  the  in- 
stigation of  another  party. 

LoRB  Chief  Commissioner.-— In  this  <&se 
there  is  ^  eontrariety  of  evidence,  which  is  pe- 
culiarly  within  the  province  of  a  Jury  to  con- 
sider. From  their  intercourse  with  the  world, 
tibey  pm  better  fitted  to  judge  on  which  side 
Uuth  li^<    [After  commenting  on  the  evi- 
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K'RK         dence,  and  particularly  on  that  of  the  de&nd- 
GuTHRiis.      er's  brother, .  his  Lordship  stated93  Courts  are 

instituted  to  decide  rights,  and  ought  never  to 
erect  themselves  into  correctors  of  public  mo- 
rals ;    and,  therefore,  even  if  you  think  the 

» 

pursuer  entitled  to  damages,  I  trust  you  will 
limit  the  amount  to  what  i^  a  prppe'r  compen- 
sation, m  all  the  circumstances,  for  the  mjury 
done,^  and  not  on  any  id^£^  ^of  punishi^  the  de« 
fender^ 

In  this  case,  the  verdict,  taken  down  at  the 
time  the  Jury  delivered  Jt,  was  in  the  follow- 
ing terms :  "  The  Jury  find,  upon  the  first 
**  issue,  that  the  defender  did  maintain  an  adul.. 
"  terous  correspondence  with  the  pursuer's 
^*  wife  during  the  period  libelled,  and  find  for 
"  the  pursuer,    damages   to    the   amount  of 

"  Find  for  the  defender  on  the  second 
"  issue, 

"  Find,  on  the  third  issue,  that  the  defend- 
^*  er  wrote  the  letter  libelled  ;  but  find  that  he 
"  had  such  proyocatioi^  th^^t  they  find  no  dar 
"  mage  due," 

In  drawing  up  the  verdict,  the  es^ressiop 
was  altered  to  these  words  :  **  That,  in  resp?fit 


The  defender,  considering  that  some  advan- 
tage might  arise  to  him  out  of  the  precise  ex« 
pressions  used  by  the  Jury, 

Jeffrey^  in  the  First  Division  of  the  Court  of 
iSession,  moved,  in  point  of  form,  for  a  rule  to 
diow  cause  why  a  new  trial  should  not  be  grant- 
ed,  but  in  substance  to  obtain  a  correction  of  the 
certified  verdict.  Hexontended,  The  Jury  have 
not  found  the  seduction,  and  .we  are  entitled  to 
have  the  verdict  in  the  terms  in  which  it  was  ]^e« 
turned  by  the  Jury.  .  After  some  discussion,  the 
LoED  Chief  Commissioner  proposed  that  the 
proceedings  should '  be  sent  back  to  the  Jury 
Court,  that  he  might  have  an  opportunity  of 
altering  the  certified  verdict  in  the  manner 
PTopog^d^  This,  he  considered,  must  be  compe- 
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"  of  the  matter  of  the  said  issues,  proven  be- 
"  fore  them,  they  find  for  the  pursuer  upon 
^*  the  first  issue,  and  find  the  defender'liable  in 
'*  damages  to  the  pursue:r^  and  assess  the  same 
^^  at  the  sum  of  L.30  Sterling  ;  and,  upon  the 
**  second  and  third  issues,  the  Jury  find  for  the 
♦«  defender/^ 

Grant,  Alison,  ^nd  JSandford,  fpr  the  Pursuer, 
Jeffrey  and  J,  A*  Murray,  for  the  Defender. 

(Agents,  A,  C^JJbrdy  s.  s.  c.  and  S^nith  and  Craig^  w.  s.) 
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Ki^c  tent,  OS  the  act  of  FurliameDt  wm  mlent  on  the 
GuTHRis.     sul^iact,  aod  justice  required  iU  < 

"^"^^^"^^         The  prpcwdings  w%r«  o^eerdiagly  r^ioite^ 

to  the  Jury  Courti  aiwi  th^  ^Itelatioii  Fr«ith6re 

wade* 

Allien  the  amended  verdict  was  rettmed  to 
MtfcbTfisiT.  the  Court  of  Session,    Mr  Jeffirey  admitted 

that  the  verdict  must  be  applied,  so  far  as  it 
found  facts ;  but  seduction  being  the  ground 
of  the  action,  no  damages  could  be  found  due. 

Lord  Alloway  applied  the  verdict,  and 
de^efned  against  tine  defender  £or  L.30. 

MaysT,  1S16.        Of  this  date,  a  motion  and  cdimter HiOtioii 

for  exfictiees  tvas  made  in  the  Jutj  Coortr 

.  lAmo  Chief  CoMMissioNER.'^^Tfae  purwer 
is  entided  to  bit  expenceB.  Tins  k  not  ih» 
prop^  time  to  consider  whether  there  oiq^ht  to 
be  a  deduction  iirom  them.  But,  as  the  partiee 
^^pesr  anxious  that  this  matter  shottld  be 
settled  now,  I  may  mention,  for  iike  directioii 
of  the  clerks  in  modifying  the  expences,  diat 
we  are  of  opinion  that  the  pursuer  is  hot  en^ 
titled  to  fuU  expences ;  but  diet  they  ought  to 
he  diminbhed,  in  comeqiimce  of  his  iaSi^rm  on 
the  second  and  third  issues* 

LoftD  PiTBai4«Y*>««'He  ia  entitled  to  deduce 

11 
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tion  of  any  expence  incurred  as  to  the  second        ^^^^ 
and  third  issues,  e.  g.  if  any  witnesses  were      Guthrie. 
cidled  to  profe  thenu    This  is  fbqwently  done 
in  ihe  Coivt  of  Session.    The  defender  is 
dearly  not  entitled  to  hii  efpbnces* 


.  I  ■■■  > 


FEE8ENT9 
J.OBDi  Cm£F  .C0HMIS8I0NCR  ANP  GJLLI£S. 


Davidson  v.  Leslie.        *  Dec.  i% 

y 

1  HIS  was  an  action  in  the  Admiralty  Court  to  An  action  for 

recover  the  price  of  600  barrels  of  herrings,  cargo  of\wf 

under  the  following  circumstances :  tiTe^wt  of 

The  pursuer  sold  to  the  defender  500  barrels  CaUhnew, 

,  .  thouffk  Dot  ail 

of  herrings,  to  be  shipped  at  Pultney,  the  har-   on  board  at  the 

hour  of  Wick,  in  Caithness.    He  had  600  bar-  ^^^redSu 

rels  more  lying  in  his  stores  at  Lybster  and 

Dunbeath,  in  Caithness,  which,  in  the  course 

of  two  days,  he  also  sold  to  the  defender.  The 

bargain  for  the  600  barrels  was  written  on  the 

same  paper  with  that  for  the  former  quantity, 

and  they  were  to  be  delivered  free  on  board  ; 

but  nothing  was  said  of  the  place  of  shipment. 

Kve  hundred  and  fifty-seven  barrels  were  put 

on  board,  when  a  storm  came  on,  and  the  ves- 

sel  was  wrecked  off  Dunbeath. 


^ 
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Davicsom 
Leslie, 


The  death  of 
the  defender 
is  not  a  suffi- 
cient reason  for 
putting  off  a 
triaU  if  appear- 
ance is  made 
for  the  trustee 
on  his  seque- 
strated estate. 


(fi 


« 


ti 


a 


it 


a 
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ISSUES. 

^^  Whether  the  defender,  Alexander  Leslie, 
^  upon  the  1  st  Septembier  1814,  or  about  that 
"  time,  purchased  from  the  pursuer  600  bar- 
rels of  herrings,  at  the  rate  of  37s.  per  bar- 
rel, then  lying  in  the  pursuer's  stores  of 
Lybster  and  Dunbeath,  to  be  shipped  free 
on  board  at  the  said  places,  for  Peterhead, 
**  for  behoof  of  the  defender  ?  And  whether 
"  the  whole,  or  if  not  the  whole,  what  number 
of  the  said  600  barrels  of  herrings  were  so 
^hipped,  in  terms  of  said  bargain,  oi^  bQart( 
"  the  brigantine  Amijby  when  she  was  lost,^  to- 
"  gether  with  her  cargo,  on  Sith  October 
"1814? 

"  Or  whether,  by  the  terms  of  the  bargain^ 
**  the  said  herrings  were  to  be  delivered  at 
M  Pultney  harbour,  and  to  remain  at  the  risk 
**  of  the  pursuer  until  delivered  there  ?" 

When  the  case  was  called  on  for  trial,  it  was 

<         •        .  ,  ' 

stated  by  the  pursuer,  that  the  defender  was 
.  not  only  bankrupt  but  dead ;  accounts  of  his 
being  drowned  having  just  reached  town. 

The  Court  having  sugg^st^d  that  the  trustee, 
appearing  as  defender  wa^  sufficient, 

jFor5^/^  and  Jeffrey^  foi?  the,  pursuer,  con- 
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tended,  That  they  were  entitled  to  have  the  case     Bavidsoh 
delayed  till  the  representatives  virere  caBed  j       Leslie. 
that  there  might  be  a  reversion  to  the  bank-     v-i»v-"*i^ 
?upt ;  that  if  he  was  alive,  and  put  in  prison, 
his  friends  might  come  forward;  or,  beings  dead) 
his  representatives  may  incur  a  passive  title. 

Lord  Chief  Commissioner. — By  the  act 
of  sederunt,  notice  ought  to  be  given  of  a  mc^ 
tion  for  putting  off  a  tri^^  though  that,  pev^ 
haps,  might  be  got  over  in  the  present  case, 
from  the  recency  of  the  intelligence  of  the 
death ;  but  there  must  be*  an  affidavit  by  the 
agent  that  he  believes  him  dead.  By  Act  Act  Sed.  gth 
of  Sederunt,  the  trustee  appearing  is  sufficient,  j"^^  ***^* 
Consent  would  have  gone  a  great  way  in  this 
case,  but  the  trustee  is  ready  to  go  on.  Unless 
some  great  injustice  can  be  pointed  out,*  it  i^- 
pears  that  the  case  can  be  as  well  tried  now 
as  at  any.subsequent  period. 

Lord  Gillies.—- What  possible  interest  has 
the  party  to  object  to  this  ?  What  can  he  get 
by  a  decree  against  the  trustee  and  bankrupt 
together,  which  he  will  not  get  by  one  against 
the  trustee  ?  What  evidence  is  there  of  t}ie 
death  ?  In  this  Court,  it  is  not  sufficient  to 
state  it ;  there  must  be  an  affidavit  that  the 
^ent  believes  it  true.    If  this  is  not  dme,  I 


^ 
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DAriDsoH  am  dear  we  ought  to  proo^ed^  as  I  can  coii« 
Leslis.  eeive  no  possible  interest  they  have  to  delay* 
"^^  It  is  vain  to  think  the  representatives  will  in* 
cur  a  passive  title^  and  the  advantage  sought  by 
putting  him  in  prison  is  an  unfair  one. 

J^ejf  wished  to  give  in  a  minute  8tat« 
ing  the  fact  that  the  defender  was  dead ;  but 
Lord  GixxiI:s  observed,  This  cannot  iq[ipear 
on  recard,  unlesa  an  affidavit  is  put  in. 

Tl^  defender  contended,  that  the  bargain 
for  the  herrings  being  on  the  same  paper,  and 
kavipg  reference  to  a  bargain  for  herrings  tobe 
shipped  at  Fultney,  they  must  be  brought  to 
that  port  before  they  were  at  his  risk*  He 
farther  contended,  that  it  was  the  genen^l  pittc- 
tice  to  ship  henixi^s  at  that  port,  not  at  Lyb- 
ster  and  Dunbeath ;  and  that  diey  were  not 
free  on  board  till  the  whole  were  dn  board. 
.  The  witnesses,  however,  on  both  fttdes,  sv^ore 
that  more  herrings  wei^  $ht{^ed  en  the  coast 
than  at  Pnkney,  and  that  they  constidered  fre^ 
(ML  bott*d  to  mean  free  of  expence. 

L0Rx>  Ghibp  CcnouBeiONsa^-^The  pasoS 
Sat  the  pursaer  is  extremely  sinpie ;  and  the 
defisnder's  statement  as  to  the  phce  of  loadnqit 
and  the  meaning  of  free  on  board,  being  ^ont 
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tradkted  by  hk  pirn  witMsses,  it  is  only  neces- 
sary to  attend  to  the  terms  of  the  issue- 
On  the  first,  you  may  find  that  he  made  the 
purchase,  and  that  567  were  delivered  free  on 
board,  and  negative  the  seeond  issue. 
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Verdict  for  the  pursuer  on  both  issues. 

Cockhum,  for  ike  Defender. 
(Agents,  Alex,  Forsyth  and  Arcli.  fhincw*} 


P&BSSKT^    . 
CORDS. CHXGF  COlfUiaSION^E  AHD  GXLLXEflU 


Johnston  and  PROiyDCoor  %^  Pe9V¥€Oor 

and  Owi^cB*    . 


ISlt. 

Fdmutry  1«. 


This  was  pn  sn^tioti  ^  damages  agmst  one  of  Dunages  for 
the  defenders  for  not  implementing  a  sale  of  ^^  ®  *^^ 
cattle ;  and  against  the  other  defender  for  sub- 
sequently purchasing  them,  knowing  of  the  pre- 
vious sale  J  and  for  aflBronting,  calumniating, 
and  abusing  the  pursuers  in  a  public  market* 


Defence^— The  fiftt  bargain  was  not  com- 
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.^eted  i  there  was  ao  abuse;  aaaU/if  ifaepe  had 

been,  it. is  not  relevantly  laid,  f . 


.  1 


<c 


(€ 
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"  Whether,  oa  the  11th  SepteiihH:  ilftlO, 
'*  or  about  that  time,  the  defender,  Alexander 
*^  Pennycoc^^  at  the  iFalkirk  TiystDr  iFair ,  sold 
to  the  pursuers  4>0  stots  or  steers,  at  the 
price  of  L.  5,  l^s.  6d.  a;*head,  for  which  he 
agreed  to  receive  their  bill  to  him,  payable 
"  at  two  months  date  ? 

**  Whether  the  said  bargain  was  completed, 
^*  and  the  cattle  delivered  to  the  pursuers*  ser- 
"  vants  ;  and  whether  the  said  defender,  Pen- 
**  nycoot,  to  the  loss  and  damage  of  the  pur- 
"  suers,  and  in  breach  of  said  previous  bai^ain, 
"  shortly  afterwards,  on  the  same  day,  sold,  or 
<^  pretended  to  s^Hy  said<cattle  to  the^dth^rde- 
"  fender  Owler-  ?  or  whether  the  defender 
"  Owler  bought  them,  knowing  of  any  pre- 
"  vious  sale  ?  or  .whether  Owler  was  a  reat  or 
"  fictitious  purchaser  ?  .  . 


*  Before  the  trial,  commenced)  the  Lord  C^iibf  Commis- 
SIGNER  suggested^  That  though  there  were  t^o  defenders,  and  one 
of  them' had  a  separate  defence,*  yet  as  the  case  was  bne^  thtf  Joiy 
could  not  divide  it,  and  it  would  therefore  be  better  to  allow  the 
circumstances  as  to  both  defenders,  to  arise  in  the  coursq  of  the 
procedure. 
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**  Whether  the  said  other  defender  Owler 
did,  knowing  of  said  previous  sale  to  the 
pursuers,  shmtly  thereafter,  on  the  day  afore- 
said, come  trp  to  the  placfe  where  the  cattle 
^^  were  staiiding'  in  the  'fehstb^  of  th^  pursuers^ 
'^  sert^nts  in  the*  said  ti^st  or  Fair,  and,'  assist*- 
^*  ed  by  sevOTsd' other  persc^a  acting  under  his 
^'  direoticms,  to  t^e  loss  ^d  damage  of  the  said 
^*  pursuers,  driVe  away  the  si,id  cattle,  and 
^*  take  them  fcy  force  from  the  pursue^'  ser- 
**  Taiits  ?  or  whether  the  said  defender  Owler 
did,  during  the  altercati^m,  offer  to  put  the 
cattle  into  a  neighbouring  grass  park,  till  the 
point  of  right  should  be  determined  ? 
"  Whether,  the  said  defender  Owler,  or  per- 
**  sons  under  his  orders,  when  they  drove  away 
'^  the  said  cattle  as  aforesaid,  struck  the  pur- 
**  suers'  servant ;  and  whether  the  said  Owler, 
^  or  others  under  his  orders,  or  by  his  instiga- 
^<  tion,  did,  on  the  same  occasion,  to  the  injury 
^:ahd  damage  of^'the  pursuers  in  their  charac- 
^*  ter  and  r^utation,  calumniously  allege  that 
**  the  pursuers  intended  to  pay  for  the  said 
^'cattle  in  bastf^iAuff,  by  which  they  meant  bad 
'  ".bills  or  forged  notes  ?  or  whether  the  pur- 
"  suer  first 'thmt^ed  to  strike  the  defender 
•*  Owler,.  aittt  to  drive  the  cattle  over  his  head, 
'^  and usediipprobrious language  towards  him?" 


Johkston; 

V. 
PSNNYCOOi^ 
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The  dsMge^  are  kid  at  I^.  ^00.'' 


The  parties,  who  were  stnogers  to  Mcfa 
other,  met  ou  the  second  d^y  ef  the  FaUadc 
Tryst  in  September  1816»  and  l^  pwsuers 
wished  to  purchase  40  stots  h^ng^ng  ta  Fett- 
nycopk.  At  first  he  refused  tp  aaU  thMi»  as 
it  was  proposed  to  pay  the  price  by  a  bS  at 
two  months  ;  but  Ut^  in  die  day  he  agreed  to 
take  a  UU  if  M^Ritchie,  a  petson  known  to 
both,  w<mld  indorse  it.  This  person  would  not 
indorse  the  biU,  but  assured  Fennyoook  thitt^ 
the  pursmers  were  in  perfect  ci^edit ;  and»  from 
other  eircumstances,  it  appeared  ikat  there 
would  have  bem  no  d^fieulty  in  diseouncing 
their  biU*  - 

After  this  the  ftiHm  were  seen  strikfa^ 
ha|ids»  which  was  {Hroved  to  be  the  cmmftMi 
method  of  oondudiug  bal^gams  in  the  p^ie 
market.  The  pursuers'  a^wantf  piioeeeded  te 
mark  the  cattle,  which  is  ne^^r  dwe  tffl  a.bar^ 
gain  is  concluded,  ikongh  it  is  dene  before  the 
price  is  paid. 

The  parties  went  ttf  a  tent  to  setde  the 
price,  but  Pennycqok  soon  left  it,  aiad  some- 
time  afterwarda  the  servants  of  the  other  de- 
fender were  found  driting  off  the  cattle/  -A 
dispute  arose,  and  there  was  »ncL  dmse  on 
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both  sides,  but  the  pursuer!  failed  in  an  attempt     Johnston^ 
to  prove  that  Owler  said  they  were  to  pay  in  v. 

*«  uncurrent  stuff."  Some  of  the  witnesses  on  ^^^^^^^^f 
each  side  swore  that  the  party  for  whom  they  ^-^"V*^^ 
were  called  offered  to  put  the  cattle  into  a  field 
till  it  was  ascertained  to  which  party  they  be- 
longed. And  it  was  proved  that  several  of  the 
pursuers'  friends  oftfered  to  pay  the  price,  if 
Pennycook  would  appear  and  receive  it. 

The  counsel  for  one  of  the  defenders  men-  it  b  competent 
tioued  a  particular  expression,  and  asked  a  ^t.  ^JSSJ^ 
ness  for  the  pursuers  if  he  had  heard  the  pur-  "^^^^^^ 
suer  Johnston  use  it,  to  which  an  objection  was  ^^"^ 
taken  that  it  was  a  leading  question. 

Lord  Chief  Cohmissioner. — In  cross-ex- 
amination yipu  may  lead  a  witness,  because  the 
party  against  whom  he  is  called  has  no  com- 
munication with  him }  and  because  the  cross- 
examination  is  to  try  his  txuth  and  consistency. 
In  atamining  in  chief  it  is  not  allowed,  because 
a  leading  question  suggests  the  answer  to  a  wit- 
ness with  whom  communication  has  been  had, 
and  who  may  answer  according  to  the  sugges- 
tion. 

Another  witness,  in  his  examination  in  chief, 
having  stated,  that  Owler  during  the  dispute 
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shook  his  stick  at  Johnston^  and  threatened  to 
knock  him  off  his  horse, 

Murray^  for  Owler^  asked  him  whether 
Johnston  was  a  strong  man,*— whether  he  was 
good  natured,  &c. 

Lord  Chief  Commissioner.*— I  by  no 
means  disapprove  of  this  mode  of  examina- 
tion»  but  it  is  not,  according  to  the  rule  which 
has  been  so  often  insisted  on  here,  viz.  that 
cross-questions  must  be  confined  to  the  sub- 
jects of  the  examination  in  chief.  I  feel 
very  anxious  that  this  rule  should  be  altered ; 
and  that  as,  in  the  neighbouring  country,,  when 
a  witness  is  brought  forward  by  either  party» 
it  should  be  in  the  power  of  the  opposite  party, 
in  his  cross-examination,  to  put  questions  to  him 
on  every  point  of  the  case.  It  appears  to  me 
not  a  rule  of  law,  but  a  mere  matter  of  prac- 
tice ;  and,  therefore,  if  the  Court  and  bar  unite 
they  may  do  it  away;  by  which  we  shall  ia 
all  cases  be  sure  of  getting  at  the  truth  of  the 
facts. 


Murray^  for  the  defender,  when  another 
witness  was  called,  took  a  distinction  betwe^i 
the  case  of  a  defender  attempting  to  make  out 
his  defence  by  the  pursuer's  witnesses,  and  his 
examining  them  as  tor  the  pursuers'  case ;  he 
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coBtended,  that^  though  the  defender  ww  not  JbmrsTON^ 

entitised  to*  nwdEe  out  hi«  owtv  case  in  this  man-  ^        ^ 

ner,  he  was  entitled  to  examine  them  as  to  the  ^^c!^^^' 

j^rstt^s^  case.  \^^-^ 

^^^  objedted^'^^CFOss  meaas  cross  to  the 
eixamittation  in  chief  of  the  witness,  n^t  crmi 
to  the  pursuers'  case. 

LoRi>  Chibf  CoMMrssio^£R.--«When  th^ 
objection  is  taben  we  must  sustain^  it.  In  that 
case,  the  only  way  of  getting  the  evidence  is  to 
have  the  witness  reinclosed,  and  called  and  ex- 
amined in  chief  by  the  defender. 

K%  there  were  two  defenders,  and  as  it  was  When  two  de- 
doubtful  whether  both  or  either  would  liead  separate  de- 
evidence,  Mr  Jeftey,  whew  the  evidienee  for  [j^^^^ 
the  pursuer  was'^clased,  a^ed  the  omnion  of  "?»«*  addreie 

*  the  Jury  befofe 

rae  Court  as  to  the  form  of  procedure.^  the  pumer 

Lord  Chief  CasrMissioNER. — The  defen-  ^y."  "** 
ders  must  do  every  thing  they  are  to  do  before 
you  reply.  The  case  is  in  substance  an  ac- 
tion against  one  defender  for  breach  of  bar- 
gain, and  against  the  other  for  aiding  him  in 
doing  so.  The  examination  ef  the  witnesses 
for  FennycocdlL  must  be  confined  to  the  first  of 
these. 

The  case  was  then  opened,  and  evtdSence  fed 
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JOHNSTONy 
FtllNTCOOKy 


for  Pennycook.    When  it  was  closed,  the  case 
for  Owler  was  opened  and  his  evidence  led. 

Keat/f  for  Pennycook,  contended,-^The  first 
bargain  was  not  concluded,  as  the  agreement 
was  to  sell  for  money,  and  the  pursuers  offered 
a  bill.  There  is  no  damage  proved,  as  the 
mai^ets  fell.  This  is  a  mere  question  of  hu« 
mour,  as,  even  according  to  the  rise  in  the  mar* 
ket  alleged,  (and  that  sworn  to  only  by  one 
witness,)  the  whole  sum  in  dispute  would  not 
exceed  L.  5« 


Murray^  for  Owler,  adnntted,— If  there 
was  a  breach  of  bai^ain  from,  corrupt  motives, 
the  party  will  be  liable  in  damages  ;  but  there 
was  no  concluded  bargain,  and  no  proof  even 
of  a  bill  having  been  dniwn  or  offered.  The 
second  was  a  bona  fide  sale,  and  the  only  claim 
against  Owler  is  on  the  ground  that,  by  z.  ficti*- 
tious  sale,  he  enabled  the  other  to  break  his  en- 
gagement.    The  defamation  is  not  proved. 

Cockhum^  who  opened  the  case  for  the  pur- 
suer, and  Jeffrey^  in  reply,  insisted,— There  w;ais 
a  concluded  bargain  ;  and  Owler  is  liable  whe- 
ther he  knew  it  or  not,  as  he  carried  off  the 
cattle  after  he  was  informed  of  the  sale.     The 
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cattle  were  sold  and  delivered,  and  a  mark  was     Johnston, 
put  on  them,  in  presence  of  Pennycook  ;  not-  ^ 

withstanding  the  evidence  given  by  his  drover  ^^^^cook, 
to  the  contrary.  Even  had  the  pursuer  en- 
gaged to  pay  ready  money,  this  would  only  have 
entitled  the  defender  to  retain  them  till  the 
condition  was  fulfilled,  but  would  not  entitle 
him  to  sell  them  to  another. 

Even  if  the  market  had  fallen,  the  pursuer  is 
entitled  to  damages  on  account  of  his  disap- 
]pointment,  and  to  do  away  the  idea  that  he  is 
not  to  be  depended  on  in  his  dealings.  If 
Owler  did  not  know  of  the  first  sale  before,  he 
is  clearly  accessary  after  the  fact. 

It  is  difficult  to  reconcile  the  testimony  as 
to  the  proposal  to  put  the  cattle  in  a  field  till 
next  day  ;  but  if  Owler  really  wished  this,  why 
did  he  drive  them  away  to  his  own  farm  ? 

LoRl>  Chibi?  Commissioner.— In  this  case 
I  shall  rather  state  the  import  of  the  evidence 
than  enter  iiito  it  in  detail,  as  more  depeiids  on 
the  general  effect  of  it  than  on  particular  ex- 
pressions, or  on  the  mode  in  which  it  wias 
given. 

The  issues  are  more  involved  than  those 
usually  sent  here.  The  first  is  clear,  and  on  it 
the  whole  rests.    The  second  involves  a  num« 
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JORMSTOIfy 
v. 

Pbiintcooki 


her  of  issues.  Wbether  this  was  a  pset&oisd. 
sale  may  now  he  left  out  of  view*  Jfor  it  is 
proved  that  the  price  was  paid. 

The  last  issue  is  given  up. 

The  only  question  is,  whether  the  first  bar- 
gain was  concluded.  In  a  baxgain  foj  sale 
there  are  three  things :  1^/,  An  agreement  of 
two  parties  for  a.  sale ;  ^,  The  price  to  be 
paid;  Sd,  The  mode  of  payment. 

In  this  case  the  price  was  fixed,  and,  th^e- 
farei,  the  questions  are,  if  there  wius  an  agree- 
ment for  a  soile,  and  if  the  parties  had  settle 
the  mode  of  payment. 

That  there  was  an  agreement  for  a  sale  i|p- 
pears  &om  their  striking  hands,  from  the  cattle 
being  marked,  and  other  circumstances.  In 
thjb  case  there  was  no  attempt  to  prove  that  it 
was  done  fraudulently,  or  that  Pennycook  ever 
appeared  and  said  it  was  done  without  his  au- 
thority. There  certainly  is  a  prima  Jacie  ease 
mad.e  out ;  and  it  was  therefore  incumbent  on 
him  to  come  forward  and  show  that  there  was 
wme  misunderstimdmg,  and  that  the  bargwn 
was  not  binding  on  him ;  but,  instead  of  thist 
he  absconds.  A  number  of  circumstances  shaw 
that  the  payment  was  to  be  by  bill.  If  you 
differ  from  me  as  to  the  bargain  .being  com- 
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pleted,  and  the  payment  being  by  bill,  I  think 
you  may  find  for  the  defenders. 

All  that  has  been  said  applies  equally  to  the 
second  issue.  It  was  not  a  pretended  sale,  but 
a  real  one.  The  damages  against  Owler  de- 
pend upon  his  knowledge  of  the  first  sale,  and 
it  is  therefore  important  to  decide  whether  he 
knew  of  it.  His  knowledge  of  it  does  not  rest 
on  positive  testimony  ;  but,  if  you  are  satisfied 
that  he  knew  of  it,  I  do  not  think  it  necessary 
to  separate  the  damages. 

As  to  the  last  issue,  it  is  clear  he  drove  them 
away  aad  against  the  will  of  the  parDuers. 
Both  parties  Beem  to  have  made  a  proposal  to 
put  them  into  a  grass  field. 

Specific  damages  have  not  been  proved,  and, 
therefore,  they  must  rest  generally  on  ^t  injury 
done;  and  vindictive  damages  ought  hot  to 
be  given. 


Johnston, 
Pennycook, 


<<  Verdict  for  the  pursuers,  finding  the '  de* 
**  lenders  jointly  liable  in  damages  to  the  ex<* 
•«  tent  of  L.J80  Sterling.*^  ♦ 


*  The  Jvarjf  in  this  and  several  other  cases,  gate  a  verdict  ftr 
^ts,  is  well  as  damages,  bat  wcra  iofonned  hf  the  Cowl  that 
Aat  was  not  within  their  proyincc. 
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4  * 

JoifV8TON»         ^^ff^^f  Cockbumi  and  Sandfard,  for  the  Pufmen. 

«^  Keay  and  Whighamy  for  Pennycook. 

PiiiffycooK         ''*  ^'  ^^^"^^9  •'^^  Alistm,  finr  Owler. 

&C.  (Agtnts,  JVT.  IT.  Bdberttonf  Mgeriichie  and  Murrey,  w.  s.  and  A. 

Smythy  w.  s.) 


PRESENT^ 
LORDS  CHIIF  COMMISSIONER  AKD  PITMILLV. 


i8u.  ]^j.s  Haruby  and  Others  v.  Lindsays. 

Feb.  S4. 

Xhis  was  an  action  for  proving  the  tenor  -of  a 
settlement  executed,  and  afterward  destroyed, 
by  the  late  John  Lindsay  of  Easter  Annafrech* 
There  was  also  a  declarator  to  have  it  found 
that,  at  the  time  the  deed  was  destroyed^  he 
was  imbecile,  from  palsy,  or  some  other  cause. 

Defence.— -The  settlement  was  destroyed 
hf  thjB  granten  In  proving  the  tmidr,  it  is  ir- 
relevant to  inquire  whether  he  had  the  full  use 
of  his  faculties  when  he  destroyed  the  deed ; 
as  they  were  in  the  same  state  as  when  he  exe- 
cuted it. 

ISSUES^ 

<<  Whetheri  about  the  beginning  of  June 
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"  1811,  tbe  deceased  Mr  John  Lindsay  exe-    Harlbyj&c, 
"  cuted  a  deed  of  settlejnent  of  his  estate  and     liddsati. 
«  effects,  confonn,  or  nearly  conform,  to  a  scroU 

recovered  from  Mr  Alexander  Hogg,  writer 

in  Kinross,  and  produced  in  this  process  ? 

*<  Whether  the  said  deed  was  not  afterwards, 
^^  in  the  course  of  summer  18 1@,  destroyed, 
^'  and  in  what  manner  ? 

**  Whether,  at  the  time  the  said  deed  of 
^'  settlement  was  destroyed,  the  said  Mr  John 
^*  Libdsay  was  reduced,  by  disease  or  otherwise, 
'^  to  such  a  state  of  mental  incapacity  and  im- 
*^  becility  as  to  render  him  incapable  of  under- 
^*  standing  or  managing  his  affairs ;  and  whe- 
*^  ther  he  did  not  continue  in  that  state  down 
**  to  the  time  of  his  death  ?  '* 

■ 

The  late  Mr  Lindsay  was  in  very  bad  I^alth 
for  some  years  before  his  death ;  he  could 
scarcely  move,  and,  frcmi  a  disease  in  his  throat* 
what  he  said  could  not  be  understood,  except 
by  those  accustomed  to  communicate  with  him  { 
but  it  appeared  that,  though  he  Was  in  this 
state  of  bodily  weakness,  his  intellects  were  nM 
destroyed,  though,  to  one  not  acquainted  with 
the  cause  of  his  illness,  he  had  much  the  ap- 
pearance of  a  man  whose  intellects  were  im* 
paired. 
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Hakley^s^c.  In  1811,  Mr  Hogg,  writer  in  Kinross,  was 
Lindsays,  employed  bj  him  to  make  his  settlement.  This 
^^"^"^^  deed,  after  it  was  executed,  was  returned  to 
Mr  Hogg.  In  the  following  year,  Mr  Lind- 
say wished  to  alter  his  settlement,  and  sent  for 
the  deed.  At  first,  Mr  Hogg  was  unwilling 
to  part  with  it,  but  having  satisfied  himself 
of  his  capacity,  and  Mr  Lindsay  having  come 
in  a  gig  idong  with  hifi  niece,  the  deed  was  de- 
livered to  him. 

Sometime  after  this,  two  of  his  servants  were 
called  into  the  room,  to  see  him  destroy  it, 
which  he  did  by  holding  it  to  the  fire  till  it 
was  nearly  all  consumed,  when  one  of  the  ser- 
vants shook  ft  from  his  hand  under  the  fire. 
They  were  called  back  a  little  after,  and  one  of 
them  wrote  a  eertificate  (to  the  dictation  of  Mr 
James  Lindsay)  of  what  they  had  seen,  and 
both  signed  it.  Mr  Hogg  had  several  meet- 
ings  with  him,  with  a  view  to  prepare  a  new 
deed,  but  this  was  not  done,  and  he  died  in- 
testate. 

This  action  was  brought  to  prove  the  tenor 
of  the  deed  destroyed. 

Before  the  witnesses  were  called,  the  Lord 
Chief  Commissioner  observed, — The  defend* 
er  must  take  care,  when  the  pursuer  closes  his 

JO 


eaip,  .4^  l^eee  mU^em^  abo  n  hii  liitvbe   iiARLiv,te. 

Ml 

aotdiaeiiargejd  with  l^be  i^^ot    Im  a  cw&fOtim**     Li»9ftAT<i. 
sent  in  dependence  in  the  First  Difvinan  ci       ^-^^^'^^ 
the  Coiurt  ^  SessioQ^  m  a  s^otion  fw  a  new 
tirnU  one  of  the  grounds  stated  is,  that  a  wit- 
ness cited   for  thp  defender  ww  discharged 
along  with  the  pursuer's  witnesses. 

One  of  the  servants,  who  was  pieseot  vrhnea  Before  asking 

the  deed  was  burnt,  was  asked  i£  he  reoalleeted  contents  of  I 

what  was  in  the  certificate  v^hkh  he  signad  on  ^"^^^^ 

that  occasion^  proved  tint  k 

^_  IS  destroyed, 

LaKD  Osmv  Cos^ Mi«6i()NiBR.'~>BefoFe  adi>  lost,  or  witt- 
ing its.^sontents,  you  m^  t^  jftoye  ihsit  yoli  ^^^^ 
ipiade  €f^e(Cjf  lefFort  itp  pr^^dnqe  it,  hut  that  it  is 
lost  w  destroyci^f  jor  ^at  you  appliedfor  it  and 
was  r^fused^ 

Jeffr^  ppened  the  case  for  the  defender* 
j^  called  two  witsies8es,,but  Mi*£!ocfchiiira  i^ 
dinfd  maUqg  any  r^y* 

« 

Lo»D  Chp^f  C^3tiiMifieiQjia:R*--^Siiicie  Mr 
CocUbum  joo^kes  ^tto  xefi^ly^  this  comas  to  be  o 
short  cas^i  au4  luiless  you  haae  aoy  doidbt,  or 
call  on  ine  to  4o  so,  I  dball  not  go  into  the  eivi- 
dence.  Sinqs  that  of  Mr  Hogg,  the  wfaob  has 
been  m  favour  tof  the  d^mii&tf 
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HARUT|&e.        I  shall  not  go  through  the  evidence,  but 
LmosAYs*     merely  state  the  issues,  and  what  I  think  pro^ 
ved  on  each. 

Ist^  It  is  proved,  and  therefore  you  may  find, 
that  the  late  Mr  Lindsay  executed  a  settle* 
taent,  conform  to  the  scrolL 

Sdf  Two  witnesses  swear  that  it  was  the  late 
Mr  Lindsay  who  put  it  into  the  fire ;  and 
therefore  you  may  find  that  it  was  destroyed 
by  his  puttmg  it  into  the  fire. 

3dj  This  is  the  important  issue,  and  it  also 
is  sufficiently  proved.  Mr  Hogg,  before  deli-^ 
vering  up  the  deed,  went  and  satisfied  himself 
that  Mr  Lindsay  had  not  become  incapable  of 
understanding  what  he  did.  Though  Mr 
Lindsay  could  not  always  make  him  under- 
stand what  he  wished  done,  still  he  could 
signify  his  approbation,  or  disapprobation,  of 
any  proposal  made  to  him.  Mr  Hogg,  also, 
on  another  occasion,  acted  as  a  notary  for 
Lindsay  ;  and,  on  this  occasion,  like  a  correct 
man  of  business,  he  also  satisfied  himself  of 
his  capacity.  Dr  Spence  explained  the  na- 
ture of  Mr  Lindsay's  disease ;  and,  in  an- 
swer to  a  question,  "  Whether  he  was  reduced 
^  to  such  a  state  of  mental  incapacity  and  im-* 

becility  as  to  render  him  incapable  of  under* 

standing  or  managing  his  affairs  ?  '^    Dr 
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Spence  said,  it  was  from  bodily,  not  from  men-    Hari.by«  &x^ 
tal  incapacity,  that  he  was  incapable  of  ma«     I.indsat$. 
naging  his  a£&irs. 

The  Jury  consulted  for  some  time,  when  they 
were  asked  if  they  had  any  difficulty,  or  if  they 
wished  to  retire.  The  Chancellor  stated  that 
they  had  no  difficulty  on  the  case — ^their  only 
difficulty  was,  how  to  return  their  verdict  in 
terms  of  his  Lordship's  direction. 

Lord  Chief  Commissioner.— •!  shall  read 
to  you  what  I  have  drawn  out,  (which  is  the 
common  way  in  special  verdicts,)  and  you  may, 
if  you  choose,  adopt  it. 

The  Jury  did  so  accordingly. 

*«  Verdict  for  the  defender.** 

Cockhum  and  More^  for  the  Pursuers. 
Jeffrey  and  Jameson,  tot  the  Defenders.  . 

(Agents,  P,  Cot^er^  w.  s.  and  P.  Orr^  w.  t.) 


CASES^  TR«D  m  Har<>% 


PRESENT^ 
Tint  TiniSH  £<IXD8  COMMHtaSttlTEXS. 

'i.lii    {']> 


Inunmce.— A  This  was  au  action  for  reoo¥eiiiig  L.3000,  in- 
be  folly  eouip-  Hired  ufoii:  the  huU  and  storea  of  tke  £ari  of 
S^'^noT     f  ^,  Ghreenltndman.   The  aaanrtd  daimed  on 

loit  by  wint  of    a  total  loss. 
equipmenty  or 
being  detained 

t#co»piettit.        Defence.— Ia4  The  vessel  waa  mot  fiilly 

equi^ed  when  she  left  the  port  of  Banff.    2d, 
There  was  not  » tolial  loas. 

This  case  was  reported  by  the  Judge- Admi- 
ral to  the  Second  Divbion  of  tke  Court  of  Ses« 
fflon,  who  appvo¥ed  of  the  foUowing  issues,  and 
also  appointed  the  underwriters  to  stand  in  the 
character  of  pursuers  in  the  Jury  Court. 

ISSUES. 

**  1 .  Whether  the  vessel,  the  Earl  of  Fife,  the 
property  of  the  pursuers,  (now  defenders,) 
was  fully  equipped  for  the  voyage  on  which 
«<  she  was  insured,  when  she  sailed  from  the 


it 


^ 
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<<  h^bour  of  Banff  \sp6tk  tkt  ISth  dsjr  of  J^pril    HAftyir,  &c 
**  18 16,  or  about  that  time  ?  Smith,  &c 

^<  2.  Whether  the  loss  of  the  said  veasdl 
**  was  caused  by  her  uot  having  been  fii% 
^'  equipped  for  the  voyage  inwred,  wh^n:  she 
<<  sailed,  as  aforesaid  ? 

'<  3.  Whether  the  loss  of  said  veaael  was 
^*  caused  by  her.  having  remained,  or  bees  d^ 
*'  tained  in  the  bay  of  Brafl^  to  receive  on 
<^  board  provisions^  stores,  or  other  necessariei 
"  for  her  said  voyage  ?  " 

;  The  ship  Earl  of  Fife  was  insured  **  at  and 
"  from  Banff^^^  and  ^^  with  Uberty,  on  ker  re- 
**  turn,  to  lighten  in  the  bay,  if  necessary,  to 
"  allow  the  vessel  to  enter  the  harbour." 

The  vessel  was  mustered  by  the  Custom* 
house  officers,  and  had  her  stores,  ballast,  &c. 
on  board,  in  the  mont^  of  March  ;  but,  owing 
to  a  want  of  sufficient  depth  of  water,  she 
could  not  get  out  of  the  harbour.  At  this 
time  she  had  on  board  five  or  six  pimcheons 
extra  allowance  of  beef  and  pork,  wkh  a  view 
te  her  remaining  longer  in  the  Greenland 
seas  than  formerly,  in  case  she  was  not  sue- 
cessfid^.  Fiwt  of  the  beef»  ballast,  &c.  was 
taken  oni  again,  and  she  did  not  safl  till  the 
ISSth  of  April,  when,  the  weather  bein^^ftie, 
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Ha&vby^  &e.  alie  was  warped  out  of  the  harbour.  There 
Smith,  &c.  being  less  water  in  the  harbour  than  in  the  en- 
trance to  it,  part  of  her  provisions,  &c.  were 
ranged  upon  the  pier,  and  she  took  part  of 
,  these  on  board  as  she  was  going  out ;  but  some 
puncheons  of  the  extra  provisions,  and  a  num- 
ber of  shaked  casks,  were  left.  After  warping 
out  about  a  quarter  of  ^  mile,  (during  which 
time  she  took  in  some  ballast  water,)  it  began 
to  blow  so  hard,  that  it  was  found  impossible  to 
continue  the  operation  of  warping ;  and,  as  the 
wind  was  contrary,  and  they  had  not  got  far 
enough  out  to  clear  the  land  on  either  tack, 
they  put  out  first  one  anchor,  and,  as  the  storm 
increased,  another;  but  the  ring  of  the  first 
giving  way,  and  finding  that  they  would  strike 
at  low  water,  if  they  allowed  the  vessel  suffi- 
cient cable  to  ride  on  the  second,  they  cut 
their  cable,  and  ran  her  on  the  beach. 

A  number  of  witnesses  were  examined  as  to 
the  quantity  of  ballast  necessary  for  the  vessel, 
and  some  of  them  gave  it  as  thar  decided  opi- 
nion, that  she  ought  to  have  had  half  her  re- 
gister tonnage ;  and  that,  without  this  quantity, 
they  would  not  consider  her  **  fully  equipped.** 
The  defenders  attempted  to  prove  that  (in« 
eluding  her  stores)  she  had  this  quantity  on 
board.     Their  proof  on  this  point  was  defec- 


1^18-  tHB  J0RY  COURT.  905 


tive,  but  they  proved  that  she  svas  as  deep  »    Harvby,  &c. 

the  water  as  on  former  voyages,  and  that  she     Sk'iTtt/&t. 

was  in  a  condition  to  go  to  any  part  of  the 

world.     It  was  also  proved,  that  she  had  on 

board  sufficient  provisions  for  the  voyage,  and 

that  there  was  no  order  given,  and  that  it  was 

not  known  to  be  the  intention  that  she  should 

cast  anchor  in  the  bay,  and  wait  for  the  articles 

left  on  the  pier. 

The  first  witness  called  for  the  pursuers  was 
exakiined  as  to  the  quantity  of  ballast  necessary 
for  a  vessel  of  a  certain  tonnage,  the  mode  of 
stowing  it,  and  the  consequence  of  a  deficient 
quantity  being  on  board  i  and  in  answer  to  a 
question  from  the  Court,  stated,  that  he 
thought^  on  hearing  an  accurate  description  of 
thie  ship  in  question,  he  could  say  what  quanti* 
ty  of  ballast  was  necessary.  The  counsel  for 
the  pursuer  then  suggested  that  the  witness 
should  be  asked  whether  he  was  acquainted 
with  the  build  of  Sunderland  vessels.  • 

Lord  Chief  Commissioner.— It  would  be 
better  to  lay  before  him  an  accurate  description 
of  the  vessel,  and  then  to  ask  his  opinion. 

But  the  counsel  for  the  pursuers  having  stat- 
ed that  he  had  not  asked  him  any  thing  as  to  . 
the  ship  in  question ;  and  that  this  inquiry  was 

u 


906  CASES  TR£BD  IN  Mv .  ih 

HiftTtYy  &€.  not  cross  to  any  question  which  he  had  put  to 
Smith,  &e.  the  witness,  and  did  not  arise  out  of  the  ex* 
'"^-^"^^      amination  in  chief,  his  Lordship  said,  he  would 

strike  out  of  his  notes  all  that  the  Court  had 

asked  the  witness. 

Circaniitaiica        Thg  second  witness  for  the  pursuers  hating 

in  which  a  wit-  , 

nets  was  called  Stated,  that  a  vessel  of  330  tons  requires  about 

was  examined    ^^  ^^^  of  ballast,  but  that  the  quantity  de* 
and  dionined.    j^^jg  ^  g^^  ^^i  ^^  ^jje  build  of  the  vessel. 

Lord  Chief  Commissioner. — I  have  been 
present  at  a  great  many  trials  of  thir  sort,  and 
the  common  way  is  to  lay  before  the  witnesses 
an  accurate  description  of  the  vessel,  and  then 
to  ask  their  opinion. 

I  am  averse  to  interfere  with  the  conduct  of 
a  case,  but  if  there  be  no  accurate  descr^ 
tion  of  the  ship  agreed  upon,  I  would  recom- 
mend that  the  carpenter  be  called  to  describe 
the  vessel  in  the  presence  of  this  and  the  for- 
mer witness,  and  that  they  should  then  be  ask- 
ed their  opinions,  as  persons  of  skill,  as  to  the 
ballast  of  such  a  vessel. 

Jeffrey,  for  the  defenders,  admitted  that  the 
pursuers  might  call  the  carprater  to  describe 
the  vessel  to  the  witness  now  under  examina- 
tion, but  maintained  that  it  was  ]ncoiiq)etent 
to  call  back  the  former  witness^  who  had  been 
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fblly  examined  and  dismissed.    £ven  wliere  a  Hartst^  && 
witness  has  not  been  fully  examined,  this  is    Smith,  stc 
sometimes  refnsed ;  bnt  that  is  not  at  all  simi-     ^"^^v^wi^ 
lar  to  what  is  proposed  on  the  present  oceasicm* 
In  Davie's  case,  there  were  contrary  decisions  Tait  v.  Davi^ 
on  this  point ;  and  the  second  examination  was       *  *^'  "^** 
not  allowed  without  a  condescendence  of  what 
had  taken  place  at  the  first  examination ;  of 
the  facts  to  be  proved  by  the  witness ;  and 
showing  that  they  were  essential  to  the  case. 

Moncreiffi  for  the  pursuers,  contended.  That 
he  was  entitled  to  call  back  the  witness,  which 
had  been  done  in  a  fishing  case ;  he  also  men* 
tioned  a  case  in  which  a  gentleman  present  had 
been  twice  examined. 

Loan  Chief  Commishoker. — In  one  view, 
this  is  cwitnury  to  every  principle  with  which  I 
am  familiar ;  but  perhaps  we  are  not  so  much 
at  variance  in  reality  as  in  appearance.  It  is 
contrary  to  justice,  and  consequently  incompe- 
tent, when  a  witness  has  been  thoroughly  ex- 
amined and  dinnissed,  to  call  him  back  to  dke 
out  the  case,  merely  because  the  other  witnesses 
have  not  in  their  evidence  come  up  to  what  the 
pursuer  expected. 

Here  the  examination  as  to  this  point  came 
firom  the  Court  rather  than  the  bar,  and  on  a 
question  as  to  the  build  at  a  particular  port^  I 


AAA 


eASBt.Tftum  i» 


MQff«9j 


iuggeMed  the  prtifridty  of  ^Pooefding  i«  tloi 
maiiBen  The  witoest  i9  to  be  asbed  hk  0j^ 
iMH  after  hearing  the  rMel  deseribed.  It  ap# 
pears  to  me  that  jufttce  re^atres  it,  and  I  do 
Mt  think  it  infrkiges  on  any  rale  of  the  law  of 
Scotland* 

The  carpenter  waa  then  called^  it  being  on- 
dergtood  that  the  first  witnest  waa  to  be  brought 
back  to  give  his  opinion* 

Lord  VntutLhY^^^^l  hope  it  ia  nmderatood 
by  die  b«r  that  the  Court  toe  not  laying  down 
any  general  mle*  hvA  merely  directing  thafr4t:i$ 
competent  in  the  particular  cinrnmstuwes  of 
this  caae« 


The  carpenter 
of  a  vessel  may 
be  caHed  to 
describe  the 
build  of  the 
vessel  to  ano- 
ther witnesSf 
bat  it  is  not 
competent  to 
ask  him  in  pre- 
tence of  that 
witness  if  she 
required  more 
or  less  ballast 
than  usual. 


''On  his  exannnation  in  chief,  the  carpenter 
did  not  give  a  ?eiy  dear  descriptioo  of  the 
ahip  (  and  en  his  ereea^exananation,  with  the 
5iew»  m  was  stated^  of  clearing  it  up,  he  waa 
4iaked»  whether,  from  her  buildt  she  rehired 
more  or  less  ba)la8t  than  uauaU  To  which  it 
waa  oljected,  Ist^  That  the  qneation  waa  not 
.crow  to  the  examination  in  chief ;  id^  That  it 

isould  not  be  aifced  in  presence  of  the  other 

witnesses.        ^ 

Loiw)  PixmiLLY  said,*-As  I  am  bopiid  to 
deliver  my  opinio^,  I  mitst  sia^  I  think  the 
question  impn^r  in  presence  of  the  oithep  yiitr 


tLUB^   Tbif^  witnessres  um  cdkd  to  gi?e  4;lietr    UA&r&i^  ^sm^ 
opinioDa^  and  tke  oupsnter  is  ciUedl  to  describe     satrrN ,  lie. 
the  vessd  to  thaoa^    The  qatstkm  propoted  m     ^^^^"^^ 
competent  and  necessary,  but  I  do  not  think  itr 
ought  to  be  put  in  presence  of  the  other  wit* 
smses* 

Loud  Chief  CoaifJct»fliOM«».'*^The  ivit* 
mm  Is  called  to  state  the  length,  &c.  of  the 
a^  This  question  is  intended  to  thwiv  ligfat 
on  the  cause,  net  to  explain  the  faufld  of  the 
diip.  This  is,  therefore,  not  the  profier  time 
to  {NititL 

Whefithe  carpenter  was  reraored,  the  fine  a  witness  called 

witness,  od  being  again  called,  was  asked  wbe-  *,^J^*  ,*  *"„7il' 

dier  he  thought  thst,  by  a  qoestion  or  two  to  jn^'^^^'iT' 

the  carpenter,  he  could  have  ascertained  wi&  a  witness  caUed 

iBSce  pfeeision  tiie  build  of  the  ship.     He  aaid  fuUer  sta^ment 


he  couW.     It  was  then  proposed  to  eaU  baek  J^Jj ^^'^l 

the  carpenter^  but  it  was  objected,  chat  parlies  "!<>"  » to  ^^ 
ought  to  come  with  their  cases  prepared,  and 
not  to  make  a  mtness  act  as  agent. 


Imu>  CHifiv  CoMMis{»toNSR«^-^'Certainiy 
the  pursuers  hare  already  had  every  indulgence 
sfhich  the  law  wilUAlow  them.  When  another 
ease  of  this  kind  oecuifs,  ^ntleiBen  ^mgtit  te 
eome  prepared  with  an  accurate  description  of 
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Haktbt,  &c.    the  vessel ;  which  may  easily  be  done,  as  by  act 

Smiths'  &c.     of  Parliament  British  ships  must  be  registered^ 

ss  Geo.  m!^     ^^  ^^^  register  contains  a  description  of  the 
c.  60.  vessel. 

CockburTif  in  opening  the  case  for  the  pur- 
suers, maintained,— Insurance  requires  the  in- 
sured  to  act  with  the  best  faith,  and  to  commu- 
nicate the  nature  of  the  risk, — ^the  vessel  must 
be  seaworthy;  and  in  this  case  she  must  be 
more,  she  must  be  **  fully  equipped"  for  the 
voyage  in  question  before  she  leaves  the  harbour; 
if  she  want  her  compass,  or  have  left  part  of 
her  shaked  casks  behind,  the  underwriters  will 
be  free,  though*  she  may  be  lost  in  sight  of 
land  where  the  compass  could  be  of  no  use  to 
her. 

liORD  Chief  Commissioner.— You  would 
require  to  prove  that  she  waited  for  these.  Do 
you  mean  to  say  that  the  shaked  casks  were  ne- 
cessary for  ballast  ? 

Cockbum. — No  ;  but  they  were  intraided  to 
make  part  of  her  equipment.  She  also  left 
part  of  her  beef  and  beer.  She  had  not  her 
complement  of  boats  or  men  on  board,  nor  a 
sufficient  quantity  of  water  ballast.  She  cast 
anchor  in  the  bay  to  supply  these  defects  in  her 
equipment. 


J 
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J^ejfy  for  the  defenders,  stated,— The  case  HARnr,  &i 
U  contained  in  the  first  issue ;  and  as  I  have  smith^  &e* 
no  doubt  it  will  be  found  in  favour  of  the  de-* 
fenders,  they  have  no  interest  in  the  other 
two.  This  is  a  painful  case,  as  tending  to 
throw  diseredit  on  the  mercantile  character  of 
the  country.  These  insurers  living  at  Aber- 
deen, and  knowing  perfectly  the  facts,  main^ 
tained  for  a  year,  that  we  were  not  entitled 
to  abandon*  The  English  underwriters  have 
settled  their  part  of  the  insurance,  and  said 
they  would  ha^e  done  so  on  the  day  of  the  loss, 
had  it  not  been  for  the  misrepresentation  of 
the  Scots  underwriters. 

The  vessel  was  fully  equipped  ;  even  if  the 
quantity  of  ballast  mentioned  was  necessary,  the 
pursuers  have  not  proved  any  deficiency,  as  there 
were  60  tons  of  water  ballast,  and  the  provi- 
sions, &c.  were  more  than  sufficient  to  make  up 
the  rest  of  the  weight.  Being  seaworthy  and 
fully  equipped  are  synonymous.  She  was  fully 
^equipped,  and  the  water  ballast  taken  in  during 
the  warping  was  to  make  her  hang  a  little 
jastern ;  and  constant  alterations  are  made  in 
this  during  the  voyage.  She  was  over*yictuaI- 
led.  It  is  probable  that,  if  the  weather  had 
continued  fine,  the  articles  left  behind  would 
i»ve  been  taken  on  board  during  the  warping 
out^  but  none  of  them  were  necessary  for  the 
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liAATEY^&c    aafiN;y  of  the  ship,  Bor  «;ouId  sh^  have  limited 
Smith»  &CW    £sNr  them. 

Mancreifff  fw,  the  pui^uefi!,  coDtendedjr-^'Xt 
i^pears  from  the  policy  of  inmranee  that  the 
Teasel  must  be  iiiUy  e^ipped  before  tearing  the 
harbour  }-~when  he.wus  interrupted  by «  atate-* 
ment  that  the  policy  was  n(A  proved. 

Lord  Chief  CoMMisa]ONER.^-«>I  have  no^ 
thii^  to  do  with  the  poUcy  in  thiacaae,  ajrjr 
more  than  with  the  conduct  of  Scots  insurers^ 
I  have  no  objection  to  going  out  of  the  case  for 
explanation,  but  I  cannot  conseirt  to  going  ««t 
of  it  as  to  the  evidence. 

Moncreijf  &rther  e(mtended/-^Th«  insured 
must  show  not  only  that  she  was  aeam>rthy 
when  she  left  the  harhoiM',  hut  that  she  was 
fully  clipped.  This,  as  distinguished  £ron 
being  seaworthy^  must  mean  that  she  had^on 
board  all  the  equipment  intended  for  her.  It 
is  proved  that  she  wanted  part  of  this^  and  was 
not  ^*  in  the  state  she  (nigbt  to  be^^'  (which  is 
the  definition  of  seaworthy  giveUv  by  Bark,) 
far  part  of  her  proyisi<ms  were  left,  and  she  took 
in  ballast  dler  she  had  saikd*  ^ 

If  you  find  that  she  was  not  fully  equipped 
for  the  long  vayage,  the  Ceiirt  will  'inte;  that 
she  waited  in  the  bay  for  the  provisioii^  aad 
casks. 


Ills. 
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•   IiOh]>  Chiw  CaittwiMoiiBE.-— The  Court    har^^a^ 

paanat  draw  thui  iiifereiioe»  if  the  other  two     svcith,  fre. 

iafiues  be  foundagainit  the  pursuers.    From  the 

grest  paina  and  ingenuitj  which  Mr  MoncfeiflF 

has^  displayed  in  tliia  case,  it  beccmies  necessary 

ftr  aae  to  go  into  eoimderaUe  detail;  and,  in 

doing  8o»  I  shall  point  ottt  the  natnre  of  the 

isBoesiy  and  what  I  conceive  to*  be  the  Mention 

of  the  Court  in  sanding  thenu 

It  is  necessary  that  we  come  to  a  dear  and 
dtstiatct  deetaion  whether  the  vessel  was  fnUy 
equipped ;  and,  to  apply  the  proof  to  Idiia  ques^ 
tioB,  the  two  first  issues  must  be  taken  toge^ 
then  The  equipmoit  may  be  either  tor  the 
Mfrigating  or  for  the  m^canttle  part  of  the 
voyage ;  and  if '  there  was  any  doubt  of  th^ 
«TM»>ning  of  equifonent  in  the  first  issue,  th6 
aeemid  would  show  that  it  Was  the  suiikiency 
of  the  navigating,  not  the  trading,  part  of  the 
^sjuipmeht  whieh  i»  meant;: 

This  equipment  includes  every  thing  that 
zendters  her  asfe.  It  is  argued  that,  as  there 
are  only  1 1  feet  of  water  where  the  v«si»el  wais 
lyuag,  she  nmat  have  been  deficient  m  bat- 
last;  but  the  *<  harbimr  of  Banff  f'ddes  not 
mean  the  inntt  harbour ;  ^aiid  thoiigh  nhe  put 
out  part  of  hra*  stofes,  &<}.  y«t  it  i&pr^ed  tfaiat 
sie  tuob  thatti  in  again  befefe'  leaving  the 
outer  harbour. 
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Hi&Tsry&e*        The  qaestion  on  the  two  firrt  issties  is  not 
Smith,  te.     whether  ahe  had  sufioient  anchors,  cables,  &e«^ 

but  has  been  redneed  to  the  two  pointo,  mbe^ 
ther  her  victualling  and  ballast  were  sufficieBt 
£»r  the  voyage  out  and  home^  and,  in  this 
qaestion,  the  provisions  are  to  be  viewed  both 
as  provisions  and  ballasts 

In  this  case,  pert  of  the  evidence  is  direcdy 
opposed ;  and,  therefore,  it  is  necessary  to  go 
particularly  into  it*  '  Four  c£  the  witnesses  for 
the  pursuers,  whose  evidence  is  opposed  to  the 
odiers,  never  saw  the  vessel,  but  are  called 
upon  to  give  thdr  o^nion  of  the  quantity  of 
ballast  necessary.  This  requires  a  yerj  minute 
description  of  the  vessel }  and  'though  I  do  net 
mean  to  throw  any  blame  oa  the  conducting  of 
the  case,  it  is  to  be  regcdt^kod  that  gentlemen 
S€  Geo.  m.      bad  not  attended  to  the  act  requiring  the  r^- 

stration  of  ships,  (commonly  cidled  Lord  Liver- 
pool'^  set,)  which  requires  that  a  minute  de- 
scription be  inserted  in  the  register.  As  this 
has  not  been  produced^  the  evidence  depei^ 
on  the  descriptioa  by  tbe  carpenter,  which  was 
not  so  clear  or  full  as  nught  have  been  wish^ 
This  being  the  basis  on  which  the  evidence 
rests,  it  is  for  you  to  consider  what  wei^ 
should  be  given  to  it,  in  competition  with  the 
/opinion  of  mmtical  men^  who  saw  herein  the 
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ivster.    Sisimitific  evMenoe*  cannot  be  set  in    Ha&tbt^wKcl 
opposition  to  direct  evidenije  of  a.faet.  If  there    smTvl  bbu 
isr  eontfariety  in  the  direct  evidence^  then  it 
may  have  wd^t. 

Six  witnesses  svraar  that  this  vesseL  would 
haTe  saifed  if  i^  weather  had  permitted ;  and 
though,  as  stated,  the  insin*era  must  depei^ 
for  witnesses  on  those  in  the  employment  of 
the  insured,  yet  there  is  nothing  to  discredit 
Lawrie,  the  chief  mate  of  the  vessel,  who  had 
been  in  this  vessel  on  two  finrmer  voyages; 
who,  on  the  present  occasion,  was  to  risk  his 
life  in  her ;  and  who  swears  that  she  was  as 
deep  in  the  water  as  formerly.  The  shore- 
master  (a  person  not  in  the  employment  of  the 
defenders)  also  swears  that  she  was  11  feet 
one  or  two  inches  deep  when  she  left  the  har^ 
hour. 

I  did  not  think  the  pursuers  made  out  their 
case ;  but  I  do  not  r^et  that  the  defenders 
led  evidence,  as  it  made  the  matter  still  more 
clear.  It  is  always  unpleasant  to  balance  evi- 
dence ;  but,  in  this  case,  there  is  nothing  which 
goes  to  character ;  it  is  merely  the  scientific 
evidence  in  opposition  to  the  fact.^ 

The  evidence  for  the  defenders  shows  that 
the  vessel  was  fiiUy  equipped;  that  she  was 
nanaged  with  skill ;  that  every  exertion  was 
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iUtTBT»&c   made  to  get  her  out;  tbat  the  water  btlkit 
Smn,ace.     w«8  taken  in  to  improfe  her  sailings  and  tha* 

dropping  the  anchor  wat  s  matter  of  neoeantj^ 
not  of  choice.  If  you  agree  with  me  in  thisy 
yott  will  find  in  tennt  of  the  isaues^ 

That  she  was  ^<  folly  eqnipped,"  and  thai 
she  was  not  loat  by  ^<  not  kwing  been  fully 
**  equipped*''  or  **  by  haying  remained,  or  being 
''  detamed  in  the  bay/'  kc 

Vtfdict,  acoordin^y^  for  die  defenders. 

Moncrejff,  C^ckbwm,  mmI  Sffenm,  fyt,  tbe  Pmveiik 
Baird,  Jeffrey^  and  J.  A.  Murrti^,  for  th&  Defenclers. 

(Agents,  Z).  Murray^  w.  s.  and  John  Peat.) 


In  thanking  the  Jury,  the  Lord  Chief 
Commissioner  took  occasion  to  congratulate 
them  and  the  country  on  the  satisfactory  result 
of  this  second  case  on  the  subject  of  insurance, 
which  had  been  decided  with  so  much  dis- 
patch. 
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BaILUB  V.  BrYSON*  1818. 

March  12* 

This  was  an  acUoa  of  damages  against  the  de-  ET^^ff  ^^* 
fender  for  the  seduction  of,  and  adulterous  con-  but  the  adui- 

•^1     ^i_  ^       •/»  tcry  found  not 

nection  with,  the  pumers  wife.  ^^^n. 

DBFtoc5**-^A  denial  of  the  fact  alleged. 

ISSUE. 

*^  Whether  the  4efeBdar  did,  on  the  Ist  day 
'*  of  January  1808,  or  at  any  time  between 
^<  that  time  and  the  1st  day  of  January  18  Ij^^ 
*^  seduce,  and  maintain  an  adulterous  connec- 
'^  ti(m,  and  did  commit  adultery*  with  Mra 
^<  Elizabeth  Cross,  or  Boyes,  then  the  wife  of 
*^  the  pursuer,  at  the  pursuer's  house  of  Cam- 
*^  broe»  or  in  the  neighbourhood  thereof?" 

<<  Damages    laid    in    the    summons    at 
"  L.  10,000." 


Fullartonf  in  opening  the  case  for  the  pur- 
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suer,  8aid>—- 1  shall  prove  that  the  defender  vi- 
sited almost  daily  at  Cambroe,  and  remwied 
all  night  more  frequently  when  the  pursuer 
was  absent  than  when  at  home ;  that  he  encou- 
raged Mrs  Baillie  in  habits  of  intoxication,  using 
such  indecent  familiarities  as  prove  that  they 
must  previously  have  had  criminal  connec^on ; 
that  she  was  in  the  habit  of  going  into  his  room 
both  at  night  and  in  the  morning,  with  scarce- 
ly any  clothes  on ;  that  part  of  her  clothes 
have  been  found  in  his  bed ;  that,  on  one  oc- 
casion, he  was  seen  coming  out  of  her  bed ;  and 
that,  on  another,  they  were  seen  in  a  situation 
which  left  no  doubt  in  the  mind  of  the  witness 
that  they  were  guilty  of  adultery ;  that,  after 
she  left  the  pursuer's  house,  on  his  accusing 
her  of  adultery  with  the  defender,  she  went  to 
reside  vnth  her  mother;  and  that^  in  the 
neighbourhood  of  her  mother's  house,  she  had 
frequent  meetings  with  the  defender  alone  in 
the  dark. 


Bdbre  i  wit* 
new  is  eza^ 
mined,  it  is 
only  £ompe« 
tent  to  |>fove 
an  objection  to 
bis  competen- 
cy, not  to  his 
credit. 


An  objection  was  taken  to  the  first  witness 
before  she  was  examined,  and  an  offer  made  to 
prove  malice  and  bad  character. 

Lord  Chief  CoHMissioN£R.-^If  it  be  the 
common  course  to  allow  proof  of  this  nature  in 
this  stage  of  the  proceeding,  I  i^udl  not  object. 
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Loiu>  Gillies^— At  present  we  can  only  IBahub 
allow  proof  of  the  malice*  The  parties  must  be  BrWov. 
fiuther  heard  before  we  cafi  allow  proof  of  the  "^^^^ 
<Mher  branch  of  the  4>bjectaon. 

After  Oallaway,  a  witness,  had  been  ex- 
amined on  the  point,  the  Lord  Chief  Com- 
HisaiOKER  observed,  That  he  only  proved 
blackguard  expressions,  not  malice ;  and  asked 
the  counsel  if  they  intended  to  move  the  rejec* 
tion  of  the  witness  on  the  evidence  given,  or 
if  they  were  to  bring  farther  proof* 

Moncreiff,  for  the  defender.<-»This  is  the 
leading  witness  for  the  pursuer ;  her  evidence 
is  materially  connected  with  the  other  evidence 
in  the  cause ;  and  it  is  most  important  that  the 
Jury  should  know  her  character  before  she 
gives  her  evidence.  We  shall  prove,  by  those 
who  know  her,  that  they  would  not  believe  her 
on  oath*  We  iihall  prove  that  she  was  infSunous 
at  the  time  she  came  into  the  pursuer's  family, 
and  that  he  knew  that  she  was  so.  She  has  been 
guilty  of  various  infamous  crimes,  [which  he 
atated  in  detail  y\  and  we  are  entitled  to  bring 
these  before  the  Jury,  that  she  may  be  received 
cum  nota.  Mr  Erskine  says  expressly,  that  Snk.P^.n; 
evidence  of  crimes  is  su£Gicient  to  cast  a  wit* 
ness,  though  no  conviction  in  a  Court  or  by  a 
Jury  has  taken  place* 
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Bruce  <z;.  Pal- 
coner,  Humey 
III.  156. 


BAitMB  Lord  PiTMiLLT.*--!  am  ^iM  satisfied  that  it 

is  incompetent  to  prove  the  objection  stated  on 
the  ground  of  general  character ;  and  I  am 
equally  clear,  that  no  proof  can  be  allowed  of 
the  particulars  facts  alleged  against  her.  In  the 
case  of  the  Dundee  Bank,  Macdonald  was  re* 
ceived  as  a  perfectly  competent  witness,  thoi^ 
he  was  afterwards  convicted  of  forgery.  If  I 
were  to  enter  <m  a  discussion  of  the  subject,  I 
think  there  are  good  reasons  why  this  ought  to 
be  the  law,  but  at  present  it  is  sufficient  to  say 
that  I  am  clearly  of  opinion  that  it  ^  the  law. 

Lord  Gillies. — I  concur  in  the  opinion  de- 
livered. This  question  occurred,  and  was  de- 
cided in  this  Court  in  L<»*d  Fife's  case.  It 
was  there  admitted  by  counsel  of  great  emi- 
fe.  supra  131,  n^e,  that  it  was  incompetent  to  prove  the  ge- 
neral chiffacter.  I  state  this  not  that  the  ad- 
mission of  counsel  can  make  law,  but  to  show 
that  it  was  held  to  be  clear. 

The  door  is  shut  against  both  objections. 

As  to  special  objections,  I  think  it  is  the  law, 
and  ought  to  be  so,  that  proojf  of  them  cannot 
be  admitted.  As  to  the  objection  to  general 
character,  I  think  it  is  the  law  that  proof  of  it 
cannot  be  allowed ;  but,  on  this  point,  I  wish 
a  bill  of  exceptions  were  presented,  to  have  the 
point  settled. 


Earl  of  Fife  v. 
Trustees  of, 


i 
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Lpi^D  Chief  Cpmmissipner.* — The  qu^Sr 
ticm  18  decided  by  tlie  opinions;  given,  and  I 
wished,  to  hear  these  opinions^  ^s  thi,^  is  a  ques- 
tion on  the  law  of  Scotland.  If  I  had  been  tq 
follow  the  lights  of  ipy  own  mind,  I  would 
have  taken  tlie  dis^tinction  that  it  was  compe-^ 
tent  to  .ia-ing  evidence  as  to  general  character^ 
though  not  in  this  stage  of  the  proceeding^ 
and  that  particular  fa4;;ts  ipay  be  brought  out 
on  the  cross-exaiiiit^ation  9f  the  witn^s.  I  an^ 
satisfied,  Ofi  general  principle,  as  well  as  on 
the  ]aw  of  Scotlfind,  that  proof  of  the  particu^ 
lar  facts  is  incompetept,^ 

This  is  so  general  a  question,  that  I  hope 
some  case  will  soon  occur  where  it  wilj  be  car- 
ried  tp  the  last  resort^    iii  prde^  to  have   i^ 

%ally  settled*. 

Clerks  for  the  defender,  said,  He  must  except 
tp  the  decision  on  account  of  the  rejection  of 
evidence,  1  st^  As  to  general  character  :  ^c/.  As 
to  pa^rticular  facts  ;  and  stated,  that  it  was  offer- 
pd  to  discredit,  npt  to  disqualify  the  witness. 
^  3LoRD  CpiEF  CoMMissiONER.-7-That  is  in- 
ppmpetent  i^^  this  fitagct  of  t];ie  prppeeding.  It 
is  clear  that  any  objection  to  credit  cannot  b^ 
brought  now*  In  i^  far  as  the  objections  affect 
t|ie  competency  of  the  witness,  wc  reject  the 
proof  ^absdfutely  now.     In  so  far  as  they  affect 
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: 


^Sti  CASES  TBIEI>  m  Mar.  12, 


BAitLtt  }ier  credit,  we  reject  them  hoc  statu.  If»  at  the 
B&YsoK.  prq)er  time,  yon  offer  any  thing  as  to  llie 
credit  of  the  intness,  we  shall  then  judge  of 
it. 

Lord  GiLLi£S.-»-Our  decision  was,  and  only 
could  be,  applicable  to  the  objection  to  the  ad- 
missibility of  the  witness.  If  we  allow  any 
proof  at  present  regarding  the  credit  of  the 
witness,  we  shall  do  what  was  never  done  be- 
fore. The  objection  was  always  taken  to  the 
competency  of  the  witness,  and  though  the 
proof  was  insufficient  to  cast  the  witness,  it  fre<*- 
quently  affected  his  credit.  , 

Jeffrey^  for  the  pursuer,  before  calling  his 
witnesses,  stated, — The  other  party  asked  us  to 
admit  the  printed  copies  of  the  proof  in  the  di- 
vorce case.  We  now  call  on  them  to  saj  if 
they  intend  to  use  it  for  the  purpose  of  point- 
ing out '  discrepancies  between  the  statements 
made  then  and  those  made  now.  If  this  be 
their  purpose,  the  witnesses  are  entitled  to 
have  their  former  depositions  read  over.  The 
proof  is  on  the  table^  and  in  potestate  of  the 
Court. 

Clerk. — ^This  motion  was  rejected  in  ^  for- 
mer case. 

Lord  Chief  CoMMissroloiER.— The  time  is 


Mft  yet  oottie  ftif  tlii9  duiettsdion^  if  it  shall  ever      Baii»i.<s 
come.  *  brysok. 

.  The  first  witness  for  the  pursuer  w^  then  ^  yitncM  ex- 
eaSed,  abd  several  ^pecidi  ^estipfis  arising  out  dismissed  caii- 
of  Galkway's  examination,  were  put  to  her  in  jde^Sfy  Twit- 
mitiaiibus.    She  denied  having  made  these'  of^^^^^^^ 

^    "'^  "^     "^    nied  ever  hav- 

statements,  or  ever  having  (so  far  as  she  knew)  ing  seen  him. 
seen  Gallaway. 

The  Loud  Chisf  Commissionsa  suggested 
that  Galiaway.  oi^ht  to  be  brought  ba§k  to 
identify  her,  which  was  aeccn^diogly  done ;  md 
he  stated  that  he  had  seen  her  once,  and  that 
she  was  the  peraon  who  made  the  statements--* 
she  perfflsting  in  her  denial  of  ever  having  seen 

In  the  course  of  her  es^amination,  the  LiORD 
CaiBi*  CoMMiaaisiNfii  obsfirved,  Thut  the 
eounsel  iss»  the  .pvrsiler  might  ad(,  fXK  generaly 
how  the  defender  and  Mrs  BftiUie  behaved  to 
each  other ;  hut  th»t  it  was  irregif^r  to  put 
special  questions  as  to  particular  facts.  . 

The  witness  having  stated  that  she  saw  the 
defender  come  out  of  the  bed  in  Mrs  BaiQie's 
room,  was  asked,  hy  one  of  the  Jury,  Whether 


*  The  question  was  not  again  nioved  during  ttie  trial* 
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she  believed  Mrs  Bailee  was  in  the  bed  at.  the 
time? 

Lord  Chief  Commissioner.— The  question 
is  incompetent.  The  witness  must  speak  to 
her  knowledge,  not  to  her  belief --whether  Mrs 
Baillie  was  iti  the  bed,  is  an  inference  to  be 
drawn  by  the  Jury  from  the  proof,  and  not  by 
the  witness. 


Before  proTing 
that  money  was 
given  by  a 
party  to  a  wit- 
ness) it  must 
be  stated  that 
it  was  giren  at 
a  bribe. 


When  one  of  the  witnesses  for  the  pursuer 
was  caiied,  it  was  objected  that  the  pursuer  had 
giren  money  to  her  and'  several  other  wit- 
nesses. 

Lord  Chief  Commissioner. — Before  being 
allowed  proof  of  this,  you  must  specify  for  what, 
and  at  what  time,  it  was  given.  The  exa^ 
mination  must  be  confined  to  the  witness  now 
called. 

It  being  stated  that  it  was  a  bribe  for  her 
evidence  in  this  cause,  the  proof  was  allowed, 
^but  failed.  The  same  objection  was  made  to 
another  witness,  but  the  proof  was  equally  de- 
fective. 


It  was  proved  that  Mrs  Boyes  (Mrs  Baillie^s 
mother)  was  dead.  One  c£  her  servants  was 
then  asked  what  she  said  of  her  daughter  go- 
ing out  at  night  to  meet  the  defender  ? 
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Grant  objected, — This  is  hearsay ;  and  of  a  Bailub 
person  who,  if  alire,  could  not  have  been  a  BayT^H. 
witness.  -^^^v^-^^ 

Jeffrey. -^The  first  point  is  settled.  As  to 
the  second,  she,  if  alive,  would  hare  been  a 
competent  witness;  but,  rather  than  waste 
time,  I  withdraw  the  question. 

The  cross-examination  of  a  witness  was  be* 
gun  by  one  counsel,  and  continued  by  another, 
when  the  Lord  Chicf  Commissioner  ob-   Rules  and  Or. 
served,  That  cross-examination  was  as  much  to   court/ (s?. 
be  conducted  by  one  counsel  as  the  examina- 
tion in  chief. 

The  pursuer,  on^  the  1 5th  May  1 8 15,  had   in  an  action  of 
obtained  decree  of  divorce  against  his  wife  on   1^^*^,  Sid 
the  ground  of  adultery  with   the  defender,   competent  to 

o  J  give  in  evi- 

With  a  view  to  show  the  amount  of  the  ex*   dence  the  de- 

-  .        -  .  ,  ,     cree  of  divorce. 

pence  incurred  in  that  action,  it  was  proposed   Thederkofthe 
to  call  the  clerk  of  the  Commissary  Court,  to   courrrcSmg 
prove  the  decree.  ^^^^  f^«  ^Z' 

*  cord,  IS  sum- 

Grantf  for  the  defender,  contended, — The   cient  proof  of 
present  is  an  action  by  the  pursuer  for  the  loss      ^^"  ^^^^ ' 
of  the  society  of  his  wife.     She  may  have  been 
ahnost  a  common  prostitute ;  and,  if  the  hus- 
band did  not  know  it,  he  may  be  entitled  to  a 
divorce,  though  not  to  damages.    This  is  never 
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admitted  in  England.  The  defender  here 
cannot  be  answerable  for  Mrs  Baillie^s  conduct 
in  the  other  case. 

Jeffrey^^  for  the  pursuer.— ^This  is  not  the 
foundation  of  the  aGtioD»  but  the  pursuer  is  en« 
titled  to  recover  tlie  expence  incurred  in  eon* 
sequence  of  the  conduct  of  this  defender.  Tfaie 
claim  (as  in  the  case  of  the  seduction  of  a 
daughter)  is  for  the  loss  of  the  services,  not 
the  society,  of  the  wife.  In  the  first  case  on 
the  subject,  in  this  country,  the  expences  of  the 
divorce  was  the  first  article  claimed* 

Mr  Clerk,  in  reply,  was  proceeding  to  state 
what  he  considered  proved. 

Lord  Chief  Commissioner.— The  question 
to  be  decided  is  not  the  merits  of  the  case,  but 
whether  we  are  to  allow  proof  oi  the  expaite 
of  the  divorce.  At  present  we  decide  that  it 
is  competent  to  prove  the  decree  which  is  the 
foundation  of  the  other  question.  The  objec- 
tion can  be  taken  when  the  question  as  to  the 
expence  is  put.  It  would  be  cutting  before 
the  point  to  decide  it  at  present. 


Mr  Carphin,  clerk  of  the  Commissary  Court, 
was  then  called  upon  to  read  from  the  {nrocess 
the  decree  of  the  Commissaries,  when  an  ob- 
jection was  taken  that  £1:  had  not  beea  pro* 
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duced  by  the  pursuer.    But,   on  the  other      Bailli^ 
side,  it  was  stated  that,  when  implication  was      Brysoii, 
made  for  the  process,  the  answer  returned  was, 
that  it  was  in  the  hands  of  the  other  party, 
who  were  to  produce  it. 

Lord  Gillies. — The  Act  of  Sederunt  is  not 
imperative.  The  Court,  if  they  see  cause,  may 
allow  it  to  be  produced. 

Clerk. — Being  produced  by  the  defender, 
the  pursuer  is  not  entitled  to  use  it.  The  de* 
cree  cannot  be  proved  by'  parol  evidence ;  the 
only  competent  proof  of  a  decree  is  an  extract, 
containing  the  grand  decemiture  in  the  cause, 
without  which  no  execution  can  follow}  and 
the  defender  was  no  party  to  the  cause. 

Lord  Gillies.— -You  are  confounding  two 
things  which  are  quite  distinct. — ^If  you  was  ^ 
not  a  party,  an  extracted  decree  would  be  no 
better  evidence  than  what  is  offered*  An  ex- 
tract is  the  only  thing  on  which  execution  can 
follow  i  but  it  is  not  on  that  account  the  only 
proof  that  the  judgment  was  pronounped.  The 
original  record  is  as  good  evidence  as  any  ex- 
tract could  be ;  and  we  think  this  quite  suffi- 
cient to  prove  that  a  judgment  was  pronounced 
of  the  tenor  of  the  one  on  record. 

LoEP  Chief  Commissioner.— -This,  though 
in  one  sense  evidence  against  you,  is  not  evi- 
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It  b  incompe- 
tentj  in  an  ac- 
tion of  damages 
for  adultery,  to 
give  in  evi- 
dence the  ex- 
pence  incurred 
in  the  divorce, 
if  that  question 
is  not  finally 
decided. 


dence  against  you  on  the  issue  before  the  Juty. 
It  is  only  produced  to  show  that  there  is  a  pro* 
cess  of  divorce  in  progress,  and  to  found  their 
claim  for  the  expence  of  it. 

The  question  was  allowed,  and  a  bill  of  ex- 
ceptions was  tendered. 

A  witness  was  then  called  to  prove  the  ex- 
pences. 

Lord  Chief  Commissioner. — ^We  think  this 
proof  incompetent.  I  do  not  mean  to*  enter 
into  my  opinions  at  large  on  the  genei^l  ques- 
tion, as  there  is  sufficient  to  warrant  the  judg-* 
ment,  in  the  circumstances  of  the  case.  The 
decree  is  not  extracted,  and  therefore  not  pet- 
fecf.  T£  IS  stated  ihat  the  judgment  of  the 
Commissaries  has  been  carried  to  the  Court  oi 
Session  by,  advocation ;  and  it  is  clear,  froiti 
the  date  of  the  decree,  that  it  is  subject  to  re- 
view in  the  House  ot  Lords.  In  this  situation, 
and  when  it  is  possible  that  the  judgment  may 
be  reversed,  the  question  is,  whether  the  Jury 
can  pronounce,  in  pounds,  shillings,  and  pence, 
on  the  sum  laid  out  P  We  cannot,  therefore, 
allow  it  to  go  to  them  as  special  damages  ;  it 
must  be  rested  on  as  a  matter  of  inconvenience, 
that  the  pursuer  has  found  it  necessary  to  bring 
an  action  of  divorce. 
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Jeffrey. — ^There  would  be  hardship  in  being 
under  the  necessity  of  delaying  to  bring  the 
action  of  damages  till  the  question  of  divorce 
was  finally  settled;  The  account  of  expences 
will  not  bind  the  Jury,  but  give  a  general  view 
of  the  amount,  and  they  may  find  them  pror 
visionally,  if  the  case  is  not  reversed. 

Moncreiffi-^^The  hardship  shows  the  incom- 
petency. The  pufsuer  is  bnly  entitled  to  the 
direct,  not  the  conitequential  damages  of  the 
loss  of  the  society  of  his  wife. 

Lord  Gillies;*^— In  the  case  reported  by 
Kilkerran,  the  decision  in  th^  divorce  was  final. 
There  may  be  good  grounds  for  finding  da- 
inages,  though  you  may  be  wrong  in  bringing 
your  divorce.  In  that  process  there  may  be 
good  defences,  e.  g.  recrimination,  which  are 
not  competent  here.  We  are  called  on  to  go 
out  of  our  way  to  give  you  this.  There  is  no 
final  decree,  and  what  wbuld  be  our  situation 
if  we  were  to  give  you  the  expence  of  an  action, 
which  by  a  final  decision  is  found  to  be  impro« 
perly  brought  ? 

Lord. Chief  Commissioner.— We  do  not 
know  what  were  the  conclusions  of  the  sum- 
mons in  the  case  in  Lord  Kilkerran,  neither 
can  we  here  look  into  yours ;  and  1  think  it 
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It  18  incompe- 
tentj  in  an  ac- 
tion of  damages 
for  adultery*  to 
give  in  evi- 
dence the  ex- 
pence  incurred 
in  the  divorce* 
if  that  question 
is  not  finally 
decided. 


he 


•'  tbe 

extract 

«^id.  We 


it  is  only  produced  to  show  thf^ 
cess  of  divorce  in  progress,  a/ ^ 
claim  for  the  expence  of  it  i  / 
The  question  was  alio*/  /  ^ 
ceptions  was  tendered  ^t i f 

A  witness  was  j^ifj    y 
pences.  ^  i^  u 

Lord  Chd^  ^^^  ^\  ^  .^^^  ^ 

proof  incor  /f  ^  f^*^l  ''^  i^^ue, 

into  my  r         ^^^^^  doubtful  if  m  E»glana  a 
tion    p     ^/jo  had  himself  been  divorced  ever  ob- 
men'    ^  *"**^  ^  ^*  ^^^^  ^^  *^  married  state 
A      ^0U<^  ^^^  ^^  ^^  incapable  of  eii|oyiiig  its 
^ottSf  and  though  k  is  not  praved  that  he 
^aHed  bis  present  wife  ill,  he  may  not  have 
^ftted  her  welL     The  question  is,  whethi^r 
fjie  ccmduct  of  the  defender  is  injujciot^  and 
to  whift  extent  ?  If  a  man,  within  a  month  or 
two  after  his  own  divorce^  marries  and  brii^ 
an  Illation  like!  the  ;»reseffit,  would  he  be  entitled 
to  ant/  damages,  or  to  the  same  damages  las  a 
virtuous  man  ? 

Lord  CjufiF  Commissioner. — If  you  bring 

pii)of  of  his  loose  character  during  his  present 

.     connUbiai  8t«te,  I  ba^e  no. election;.. but  we 

are  not  tryinsr  General  BaiUie.     If  this  is  al- 
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you  might  as  well  go  into  proof  of  his      Baulic 

^  trough  life.     If  you  could  show  that       b&ysoit. 

"^  olutely  incapable  of  enjoying  the 

^  married  state,  there  might  be 

^  admitting  the  proof;  but  xs 

^    ^L  This  divorce  can  never  b^ 

^  ^  "An  only  receive  proof  of 

^  ^       ^  .  to'  his  present  wife ;  and, 

^^-^^  ^  ^  nis  conduct  may  formerly  have 

.  ne  behave  well  to  her,  we  are  not  en- 
.aed  to  inquire  fiurther. 

My  brethren  agree  with  me  that  it  is  impos- 
sible to  allow  proof  of  this  &ct  without  allow- 
ing it  as  to  the  whole  of  his  life,  which  is  cer- 
tainly incompetent.  The  question  here  is,  if 
he  is  to  have  damages  ?  If  he  is  to  be  cut  out 
of  these  by  a  proof  of  his  former  conduct,  4t  is 
going  into  a  field  so  wide,  that  this  long  case 
would  be  absolutely  interminable. 

With  a  view  to  show  the  loose,  conduct  of 
the  pursuer,  a  witness  was  aaked,  if,  about  ten 
years  ago,  he  had  been  employed  to  find  a  lodg- 
ing in  Glasgow  for  him  and  a  young  woman  ? 
Jeffirey  ottjected, — By  this  question  it  is  in- 
,  tended  to  infringe  the  decision  of  t^e .  Court. 
It  is  a  leading  question.  .'f  ' 

Lord  Chief  CaMMissioNBR.-^^^the  ques- 
tion be  put,  i^  Bofttst  be  Umited  to  tbeffjf^ripdof 


n 
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Baillie  General  Baillie's  present  marriage,  Jt  is  a 
Bryson.  common  remark,  that  you  may  lead  a  witness 
up  to  the  point,  but  not  in  the  cause.  You 
may  ask  if  at  such  a  time  he  was  employed  to 
find  a  lodging,  that  is  leading  him  to  the  point ; 
but  you  must  not  ask  whether  it  was  for  Ge- 
neral Baillie  and  a  young  woman.  This  last  is 
telling  him  what  to  answer,  and  is  leading  him 
in  the  cause. 

Evidence  was  again  offered  of  the  bad  cha- 
racter of  some  of  the  witnesses  for  the  pursuer, 
and  that  they  were  not  to  be  believed  upon 
their  oaths  ;  and  was  also  offered  to  prove  the 
particular  facts.  It  was  held  to  be  incompetent 
on  both  points  ;  and  the  two  bills  of  exception 
were  now  presented  as  the  most  regular  time 
for  doing  so. 

C/erAr.— -Adultery  must  be  proved  by  some 
circumstance  necessarily  implying  it,  and  not 
from  a  train  of  loose  and  unconnected  circum- 
stances. No  instance  has  been  proved ;  the 
stories  told  by  the  witnesses  ails  improbable, 
some  of  them  incredible,  and  the  witnesses  are 
single  witnesses.  The  defender  wished  to 
marry  Mrs  Baillie's  sister,  which  accounts  for 
their  intimacy.     If  you  doubt  of  the  ^act  of 
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adultery,  the  foundation  of  the  action  is  gone ;  Baillh 
but  even  if  the  adultery  were  proved,  the  pur-  Bilysoh. 
suer  is  not  entttleid  to  damages,  as,  instead  of 
comforting  and  protecting  his  wife,  he  did 
every  thing  to  ccnrrupt  her  morals. 

Jeffrey^  in  reply, — The  questions  are,  1^/, 
Is  the  adultery  proved  ?  ^Zdy  Is  there  any  thing 
in  the  pursuer's  conduct  which  ought  to  pre- 
vent him  from  recovering  damages?  Many 
facts  not  criminal  in  themselves  have  been 
proved  to  show  the  probability  of  the  crime, 
and  no  explanation  has  been  given  of  the  facts 
necessarily  inferring  guilt,  except  hef  frank- 
ness and  the  defender's  attachment  to  her  sis* 
ter.  The  only  explanation  of  the,^fo  sworn 
to,  is  a  general  charge  of  perjury  against  the 
witnesses.  There  is  not  the  slightest  suspicion 
of  this,  and  if  they  were  to  perjure  themselves* 
why  did  they  stop  half  way  ?  Why  did  not  the 
one  witness  swear  that  she  saw  the  lady  in  bed 
at  the  time  the  defender  came  out  of  it,  and  the 
other  that  he  saw  them  in  the  act  of  adultery  ? 

Mrs  Baillie's  declarations  are  not  evidence 
agfiinst  the  pursuer,  and  nothing  has  been 
proved  against  him.  His  kindness  and  atten- 
tion to  his  natural  children  show  him  to  be 
possessed  of  proper  feelings. 
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Bailli«  •  LoED  Chief  Commissioner, — It  is  now  my 
Brysok.  duty  to  lay  before  you  the  evidence  of  fourteen 
witnesses  for  the  pursuer  and  eleven  for  the  de- 
fender ;  and  I  doubt  whether,  after  sitting  here 
for  18  hours,  I  shall  have  sufficient  strength  Ui 
lay  it  before  you  with  the  clearness  aiid  suc- 
cinctness I  wish  to  do- 
There  is  given  in  the  issue,  a  period  of  four 
years,  and  there  are  three  points  for  your  con- 
sideration i  1  sty  The  seduction ;  ^d^  The  adul- 
tery ;  3df  The  damages. 

Before  entering  on  the  proof,  I  may  state  t4 
you  that  I  take  it  to  be  clear  law,  that  it  is  the 
adultery,  not  the  seduction,  that  is  the  criminal 
act  on  which  the  claim  of  damages  is  founded. 
The  adultery  is  the  fact  founding  the  action, 
the  seduction  and  gaining  the  affections  of  the 
wife  may  involve  circumstances  to  be  considered 
in  aggravation  of  damages.  In  finding  da- 
mages due,  it  i^  not  necessary  to  find  specially 
as  to  the  seduction. 

Having  drawn  this  distinction,  I  wish  you  t^ 
come  to  the  consideration  of  this  case  with 
coolness,  and  without  those  prejudices  which 
may  arise  in  such  a  case  ;  and  that  you^shouI9 
give  fair  consideration,  but  not  rashly  give  too 
much  weight  to  the  circumstances.  With*  this 
^new,  and  as  this  is  a  ciirumstantial  case,  it  is 


i^f  im^ottaiice  to  conoid^r  the  situfttion  of  the  bahlis 
parties.  The  defender  is  etatabli^ed  to  hsve  brysom* 
been  in  a  respectable  profession,  and  a  man  «f 
respeetalHlity  ;  he  is  also  proved  to  have  been 
from  an  early  period  attached  to  the  sister  of 
Mrs  Bafllie,  a  virtuous  young  lady^  to  whom 
he  was  afterwards  married. 

The  pbints  of  inquiry  are,  1^/,  Whether 
there  are  facts  and  circumstances  sufficient  to 
prove  that  the  act  of  adultery  Was. committed  ? 
4rf,  Wheth^  it  is  proved  that  Mrs  Baillie  was 
in  a  state  of  mind  rendering  her  a  more  easy 
victim  ? 

During  the  four  years  included  in  the  issue, 

« 

and  during  a  constant  and  un(^ncealed  inter- 
course, there  are  only  four  instances  selected  to 
which  the  proof  applies.  You  may  free  your 
minds  front  the  consideration  of  the  proof  of 
part  of  her  dress  being  found  next  day,  or  the 
day  following  it,  in  a  bed  that  had  been  pre- 
pared for  the  defender.  One  witness  has  prov- 
ed^that  the  defender  left  Cambroe  on  the  night 
in  question,  and  another  that  he  came  home  to 
his  house  in  Hamilton,  One  of  the  main  facts 
proved  to  infer  guilt  being  disproved,  is  a  mate- 
rial feature  in  the  lease. 

The  small  number  of  instances  is  mention- 
ed, not  with  the  view  of  makinjp  you  disbelieve 
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then)}  but  as  a  reason  for  requiring  your  parti- 
culaer  attention  to  them,  and  for  your  being 
satisfied  that  they  are  clearly  proved ;  and  this 
being  a  circun^stantial  case,  you  must  consider 
all  the  probfibili ties;  It  is  said  that  he  effected 
his  purpose  by  encouraging  this  unfortunate  lady 
in  habits  of  intoxication.  On  this  head  all  that 
can  be  said  is,  that  he  did  not  prevent  her  from 
drinking  in  his  presence,  as  there  is  only  proof 
of  his  supplying  her  ^ith  a  bottle  of  brandy  on 
one  occasion*  You  must  also  take  into  consi- 
deration whether  it  is  probable  ths^t  he  would 
encourage  the  sister  of  the  lady  to  whom  he 
was  attached,  in  a  habit  (hat  rendered  her  dis- 
gusting to  a  man  of  proper  feeling. 

There  is  proof  of  his  paying  very  frequent 
visits,  and  he  might  have  pleaded  business  as 
an  apology  for  not  coming  so  oftei^*  There  is 
also,  much  proof  showing  her  desire  ^  that  the 
criminal  intercourse  should,  take  jplace,  but  you 
must  consider  whether  thi;  des^Lre  was  mutual, 
and  whether  the  fact  of  adultery^  took  place.  In 
judging  of  this,  you  will  consider  his  character 
and  situation  wi);h;  regard  to  her  sister ;  his 
power  pf  absenting  himfijelf ;  and  the  requests 
by  the  General  to  visit  him. .. 

After  commenting  on  the  evidence^  his  Lord- 
ship 8tated,-r-Jf  yon  are  satisfied  that  the  adul- 
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t^  is  proved,  then  yQu  will  find  <diiiiuigefl« 
The  seduction  as  an  a^ravation  of  the  amount 
is  in  this  case  out  of  the  question*  Th^.  pre* 
sent  is  the  second  case  of  this  sort  tried  here  ; 
in  the  first  the  parties,  the  man  and  wife,  were 
of  an  inferior  rank ;  here  it  is  a  case  of  per-* 
sons  of  respectable  rank  in  soeiety. 

I  cannot  help  thinking  that  Ldrd  Kenyon 
(for  whom  I  had  the  highest  esteem  during  his. 
Ufer.and  vene^ion  since  his  death)  introduced 
ijQitq  cases  of  this  sort  a  principle  as  to  danuiges. 
e;$treinely  dangerous  in  its  con&ieqtiepees^  He 
considered  such  questions  not  merely  as  ^akii« 
lated  to  repair  the  injury  done  to  the  one  party, 
but  as  a  punishment  of  the  other,^  and  as  in- 
tended to  jcorrect  the  iporals  of  the  cimntry* 
The  mprais  of  the  CQuntry  have  not  beenim- 
proved,  and  I  am  afraid  its  feeling  has, been 
much  impaired.  A  civil  Court,  in  matters  of 
civil  injury,  is  a  bad  corrector  of  morals  j  it  has 
only  to  do  with  the  rights  of  parties. 

In  England  there  is  no  judicial  tribunal 
having  the  power  to  separate  a  vinculo  matrix 
monii ;  and  to  prevent  imposition,  the  House 
of  Lords,  before  passing  a  divorce,  bill,  ^quire 
not  only  a  divorce  in  the .  Gpnsastprial  Court, 
hut  also  a  finding  of  damages  at  .comm9n  law^ 
This  makes  it  necessary  in  the  neighbouring 
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lUiLLiE  comtrf  bk  all  cases  ?there  a  divorce  a  thtcuh 
BkYtou.'^  is  sot^ht)  to  estimate  the  injury  in  money ;  but 
''^^^'^^  here  tibe  refonnatioii  having  gone  further^  and 
having  establidied  a  sepatate  tribunal,  possess** 
ing  the  power  of  divorce,  there  is  no  such  ne- 
cessity, and  claiming  damages  is  the  voluntary 
act  of  the  husband. 

His  Lordship  said,  Th^t  he  tiad  no  fear  of 
the  Jmy '  giving  excessive  damages  i  but  he 
thought  it  right,  in  concluding,  to  state  to* 
them  tbe  circumstances  which  ihduced  him  t^ 
tbitik,  thiiti  if  given,  the  damages  ought  Aot  to 
be  liigfa.   . 

Verdict,—"  The  Jury  find  the  fact  of  adul- 
^*  teroitsf  connection  between  the  1st  of  January 
<'  180»  and  the  Ist  day  of  January  1812  is  not 
••proved(.*' 

FuUarton,  Jeffrey y  and  Cockbum,for  the  Pursuer. 
Clerk,  Grant,  Moncreiff,  J.  A,  Murray,  and  Robinson,  for 
the  Defender. 

<A^ent8,  </.  Mowbray,  w.  s.  snd  Carlfegy  mi  iVafiiipfi,  w.  s.) 


.    >■) 


June  19.  J^e^f  i^  the  Court  of  Session,  moved,  itai 

several  grounds,  for  a  nile  bn  tW  defender  to 
show  cause  why  a  new  trid. '  should  not  b6 
granted. 
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In  hc%f  Vh^d  dr€f'06lf  twd  gnmnS^i  oh  which 

Ma  Um  f^hi  il^'iiOtlgbt  $  IM^  Tba»  ^0  v^fdicl   j^^ 

niMs  dii  mtitiam.  ^    ^  "    ■ 

^@  fluM  isl  1^  Ind^  deKdate  gMilfid>  imd  i^ 
tb6  Cdurt  dre  hi  ^ei^  caj$0  (d  reti^iW  fefdiettf 
0(1  thd  i*ei>oit  by  th6  Jucfgei  tdal  by^  July,  in^ 
«eead  df  being  th^  hm,  t^ill  bd  tHe  wonft  me« 
thod  6f  trying  casei,  liiid  will  be  the  b^gm- 
ning  instead  of  the  end  of  litigati(>ri.    Iii  Eng^ 
land,  when  there  is  evidence  on  both  sides,  the 
Cdttft  Will  not  set  Mide  th^  ierdkt^  ad  oo&trary 
to  ^dfefice  J  Haiikey  v,  Trotm^n,  A.  «i.  B^   i  "^^  ™«^  >» 
Ndflriil  d.  Tyl^r,   tind  Ih^  judgiMttt  of  the   iwiisoa^ss. 
CdftrtrAg  delireted  by  Lord  eamd^ii  in  Beard'^  r^I?!  * 
mt^  t/i  Canringtori.    In  ^iie  df  4  tort,  which  *  ^*^*  ^^^* 
h  hi-  fiCiim  cfiiriiiial,  no  new  trinl  will  be  gtWiie^ 
^d  wH^if#  ^  v^r^ict  k  for  the  defetidcfr ; 
£ttLcid#  V4  M4neyi  itnd  Smith  v.  Fkrldiuist.       s  w«oB»tf6i. 

«<f,  ke»fmlttfr  tmkm  ad  notitiafn.    It  is  ^^i^^^ 
not  ^OQgh  ihad^  h«  dtd  not  know  the  ikts. 
Th^6  mity  be  diUiefi  wfaei^o  a  paity  by  the  act 
of  <jod  is  det>iited  of  ^tiidence^  but  th^4  «r*   w.  Black,  id^. 
very  tsrifj  Hogg  t;;  S^t^,  Cfti^s  te  Eiimty  Ca-blJ  Abk 
Abildgedi  Ac*  *  '    v.stow,  &c. 

*.  See tniile  c(t  t&eaUve  cutt9 h  Oruit  oA  New  Tri^ tt? »4#^ 

151,  827,  S20,  175^  and  104. 
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Lord  Chief  Cokmissiok&iu— In  Sloper's 
case  in  17S8>  as  I  recollect,  but  it  is  long  since 
I  have  looked  to  it,  there  was  much  discussion  of 
the  point,  whether  a  new  trial  could  be  grafted 
when  there  was  a  verdict  for  the  defender,  in  a 
case  of  this  kind.  I  do  not  think  the  principle 
you  state  has  been  applied  to  cases  of  damageis 
for  adultery.  New  trials  are  granted  in  tres- 
passy  which  is  in  form  criminal,  and  I  do  not 
think  it  does  any  good  to  your  argument  to 
carry  it  so  high. 

r 

July  9.  Jeffrey. ^^^The  Court  must  set  aside  the  vet- 

'  '    diet  as  contrary  to  evidence.     I  admit  that  a 

clear. case  must  be  made  out ;  but  it  is  a  mal- 

ter  of  discretion,  and  there  is  no  absdute  rule 

6Bax:.Abr.       against  granting  new  trials.     The  rule  only 

applies  to  cases  of  contradictory  tettimony ;  but 

|iere  the  verdict  is  against  the  testimony  on  both 

6BKxAi»r^      sides.     The  case  of  Berks  v*  Mason,  aiid  the 

iBuiTovr,s90.  ^s^s  in  Grant,  162-5,  support  this  application. 

idf  jRes  noviter.  The  First  Division  order- 
Pattenon  v.  ed  a  Condescendence  in  a  similar  case.  In  £ng- 
18^18^'  *  ^ '  land  it  would  be  granted;  Grant,  128.  .The 
Rj^'isilJ^'      jvhole  evidence  as  to  the  pursuer's  misconduct 

was  a  surprise.     Incompetent  witnesses  were 

admitted;  which  gives  a  party  a  right  to  claim 

6Bac.Abr'.      M  ncw  trial  J  Grant,  167«     Ilicoiilpetency  not 

661.  I  . 
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known  at  the  time  is  the  same  as  if  it  had  been      BAHtifr 
overruled.  /  BrVskoW. 


The  Court  were  unanimous  in  thinking  that  July  lo. 
there  was  not  sufficient  ground  for  setting  aside 
the  verdict  as  contrary  to  evidence.  The  Lord 
Justice-Clerk  and  Lord  Robertson  deli- 
vered their  opinions  in  detail,  and  stated,— 
Setting  aside  a  verdict  as  contrary  to  evidence 
is  matter  of  discretion,  but  of  a  sound  and  le- 
gal, not  an  arbitrary  discretion.  It  is  not  a 
sufficient  ground  for  setting  aside  the  ver- 
dict, that  the  Court  think  they  would  hare 
drawn  a  different  conclusion  from  the  evidence. 
Tlxis  was  a  'circumstantial  case,  and  peculiarly 
within  the  province  of  a  Jury  ;  they  were  not 
merely  to  jQnd  facts,  but  to  dispose  finally  of 
the  case.  In  such  a  case  it  is  not  sufficient 
that  the  verdict  is  against  evidence ;  it  must  be 
in  the  face  of  evidence.  The  English  autho^. 
rities  do  not  appear  consistent  with  each  other, 
but  there  seems  no  rule  against  granting  a  new 
triid,  though  there  has  been  evidence  on  both 
sides.  The  Court,  therefore,  refused  the  new 
trial  on  the  first  ground. 

With  respect  to  the  other  ground,  Lord  Ro- 
bertson said,  I  cannot  judge  of  it  until  tlie  facts 
are  ascertained.    It  is  not  enough  to  state  that 
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iteac. 


t)i9  het&  f^er^  pot  19  tb«  )w0w)iedg9  pf  tbp 

party;  it  must  also  be  shown  that  th^y  w^re  re- 
levant, and  that  diligence  was  used  to  discova: 
them*  In  Pfitei9pn'fi(  ^ase  tb$  pondesfs^p^Pi^c^ 
was  thp^ht  opt  Fpl^vant.  ^urpris^  is  not  ^ 
plicable  to  this  $$(s^,  as  t^e  regular  optica  vvas 
giv^n  of  tibe  witnesses,  Jt  v^^  iipt  to  bf  eSr 
pe^tf  d  on  th^  pr^seut  pcc^sioDf  as  the  evid^np^ 
bii3  be^n  uud^  disciiswOB  W  t^hp  other  ^app 


The  ptfcpt  Judges  qpn^mrfd  i»  this  Ppiniop, 
Mid  fi^  4?p|ide9Pimd9mP  w»s  orderpd  9l»  the  se- 
grpund* 


FR£S£NT, 
THE  THKEE  LORDJf  Q0M1II8SI0KERS. 


I8t8« 

March  16. 


Damages  at- 
tested for  non- 
deliTery  of  a 
qoantity  of 
wine. 


Bertrams  v.  Barrt  m^  Bhucib. 

I  H{s  was  911  sction  of  dwi^ges  £or  breiach  of 
conti^  brought  by  Messrs  Bertram  for  them- 
isplves^  imd  fts  asjsjguees  of  WiUia^I  Godd^rd 
and  Company,  and  of  James  StpvensQp. 


PcFENC£.-<^llie  pprson  w^o  took  the  order 
jiiad  1^0  authority  to  do  so. 


9iP«iW  «ffch#r&  g\v^xk  otd^tQ  H^^.^nt  for  the  baJy,  fe. 
49fen4f r$  for  4i^i^^9t  ^VjWtiti^s  of  Particular 
vXm^i^^  i^l^ifOf^r  g^f^  aad  Qargo  wip/?  at 
L«  ^  p^r  pipe.  The  d^fend^rs  hariog  refused 
tp  4«|iv€f  the  wine,  to  tbc^  purst|er9  ot  tbeae 
prices,  they  raised  the  present  actio^.  of  da- 
mages, in  which  the  Court  of  Session  repelled 
tbe  df4fi9ce»  ^d  foimd  dan^ges  due^  The 
point  s^nt  to  the  Jury  Court  was  to  fix  tjbe 
aipount  pf  dwiages  to.ivhici  each  pursuer  vyas 
«rilit)i»dt  and  for  ^lH»t  purpp*  tb?,  f(^lo^ing 

..   .     '  ^ 

ISSUES. 

'*  1.  What  damages  have  been  incurred  by 
<«  A((essrs  Bertrams,  pursuers,  in  cpn^K^nce 
'<  of  the  defendi^n  havii^  liul^d  to  deliver  l^o 
<*  them,  according  to  agreement,  20  pip^s  pf 
«  piirticul^r  Teneriflfe  wine  a^  J.,  30  per  pjp^, 
^' li,t  twelve  months  credit  ? 

*^  f  •  What  dfipuiges  haw  been  incurred  by 
*^  WjUii^m  GQddar4  ^d  Company,  ii^  qoitse- 
*^  qa^mo^  of  (he  defenders  l^lving  &iled  to  de- 
<^  liver  to  th#m,  ^qording  to  i)gi:eement,  15 
^<  pipes  of  pfuticular  TeneriflFe  wine  at  Lf  80 
^'  per  pipPt  wd  )0  pipes  of  cargo  wine.a)b  L»^2 
<<  per  pipe,  both  at  six  months  credit  ? 
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^<  8.  Wliat  damages  have  been  'incwred  by 
*'  James  Stevenson,  in  consequence  of  the  de* 
**  fenders  haying  failed  todeliTer  to  him,  ae- 
^  cording  to  agreement,  six  pipes  of  particular 
**  wine  at  L.  30  per  pipe,  and  four  pipescaigo 
**  wine  at  L*  9i  per  pipe,  both  at  six  months 
«  credit?'* 


A  number  of  witnesses  were  •examined  on 
both  sides,  and  several  of  them  had  with  them 
notes  of  purchases  and  sales  made  about  the 
thne  the  wine  in  question  arrived  j  which  they 
were  allowed  to  look  at,  as  they  stated  them 
to  be  taken  from  their  books  made  up  at  the 
time* 


To  entitle  a 
party  to  parol 
proof  of  the 
rate  of  insur- 
ance,  he  mutt 
prove  the  po« 
licy  lost  or 
withheld. 


The  pursuers,  when  their  parol  evi^nce  was 
closed,  put  in  two  of  the  policies  to  show  the 
i^te  of  insurance  paid,  imd  stated,  that,  as  the 
third  was  mislaid,  they  had  apjdied  ten  days,  be- 
fore to  the  agent  for  the  defenders  to  know  if 
he  would  insist  on  their  bringing  the  broker 
from  Aberdeen  to  prove  the  rate  of  im^otuice. 
At  that  time  it  was  understood  to  have  been 
agreed  to  hold  the  correspondence  as  sufficient, 
but  this  admission  was  refused  on  Saturday  be- 
fore the  clerk,  and  th^re  was  not  then  tim^  tq 
cite  the  witness. 
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IiOH9 .  CunP   CoMMJflMSIOMliR* — YtVL ,  must      BMkTKAMft 

peova  the  policy  lost  or  withheMr  to  estkleiis  barmt,  Ae. 
to  admit  this  secondary  OYidence.  What  is 
stated  may  be  true,  but  the  question  here  is»  if 
vmoan  tafce  the  sam  aad  terms  of  the  policy 
from  any  thing  but  the  policy  ?  The  policy  be- 
ing out  of  the  way,  all  you  can  do  is  to  state 
,thflt  you  stood  your  o?m  insurers,  and  under 
the  general  tans  of  the  issue  you  jmy  prove 
the  rate  of  insurance  at  the  time*  » 

J^^>  for  the  defenders,  stated»*-In  xbp 
Court  of  Session*  we  maintained  that  the  agent 
]{ad  exceeded  his  commission }  and  though  this, 
pji  4  i^oad  view  of  the  case*  was  decided  agaixift 
us,  it  cannot  be  supposed  that  there  was  any  in- 
tentional ln:each  of  baigain  on  the  part  of  so  re« 

;4^taUeahouse. 

The  mfu*)(et  ppce  is  not  to  be  ascertained  by 
th^.  niimjlier  <xf.  sales*  but  tlie  quantjity  sold. 
In  this  C9se,  w^  shpdl  provf?  the  price  at  which 
the  w^ie  ia  question  sold;  and,  if  it  was  a 
fair  marketable  wii^e^  they  yf^xe  bound  to  take 

.  itf  and  are.  not  entitle  (ft  a  higher  price  thim 
It  broi^ht»  We  itfesed  to  settle  with  them  on 
the  priuei^e  that  the  wine  would  have  8al(|  for 
I^dO,  but  they  insistent ^1^  J^^^*  Ouro&r  to 
the  whole  pursuers,  on  this  principle^  amounted 


M»w$     to  L.400.     I  iMipe  ^u  will  not  think  tiwm  en- 
BMr^jVe.     tttkd  to  more  iJbm  L.800;  tmt»  e^en  if  you 

thoold  think  thmn  entitled  to  L«400,  I  hope 
yon  will  not  give  them  mofe,  oe,  for  a  trifle, 
you  fvill not  ke  dispoeed  to  siAyedfc  ui  inthe 
eMp9aoet. 


Solicitor-GbnbraIi)  for  the  pursuers, 
eotitended)-*- A  brea^*  of  bai^n  being  aacer- 
tained,  the  purtueri  me  'entitled-  not  ^only  to 
the  average  of  the  market,  or  to  the  price 
obtaii!ied  for  the  'whxe  in  questioto,  (yAikh  vas 
of  inferior  quality,)  but  to  the  highest  |Mrice 
they  could  prove  to  have  been  got-  for  superior 
wine  at  or  about  the  time  when  this  wine  ar- 
rived ;  and,  to  entitle  thiem  to  this,  it  4s  not 
necessary  to  pfovb' fraud*  .»•'.-     ^ 

[^Mr  Solicitor-General  was-^liout  to  read  filAtti 
the  proceedings  in  the  Court  cf  SessiioB,  to 
prove  at  what  place  the  price  wks  poyabkf,  vphen 
he  was  interrajpted  by  Mr  Jefl&fey,^and  the 
Court  held  he  was  not  entitled  f  o#fead  them,' As 

he  had  not  given  them  in  evidence.3 

The  first  deduction  from  the  price  is'4he  iii'^ 
surance.  With  respect  to  two  of  the  quantities, 
the  policies  of  insurance  are  produced  y  aiid, 
though  the  third  was  mislaid,'  there  was  also  an 
insurance* 


mh  r  Tim  J9RT  €OUn«i  §§lf 

l[<9ttp  Cum  C^mmmmsmir-Wt  Solk*-    bwtmh* 

i^vp  (Hat'  tb^  w^  t(«  sMi^  tJbp  is,  to  fspwuef^ 

tli»t  tlwy  rtw4  thpF  ctmi  4ps!Hrpr9»  10^4  tbif: 

as  on  thM^  HeiMl« 

4«^9  i»  tiie  fnHgbt;  and  we  94mi$  (bi«  (H  the 
^nM«  8^t^  by  Ih^  xi'itVKiw,  twit  4«»y  tb»t  w§;  «8r 
)w^l^  %  4«»4  f^g^.    T^  ftifigbt^p  in«ir  br 

liable  for  this*  -but  cannot  chatge  it  .gpi  (^ 

y/m- 

%y  mm  flffwftd  WW  toe  §1^1  i  9»4  it  w#  $i<i|i 

jtp  tfcmj)}^  tb^  litigation,  t})$  4<»%^»  iMfr 
ing  iraierv^d  thw  r^lVt  ©f  WP^  %°»  ^bP 
MikneBt  findiae  4MM««iiRr 

bere  is  snieB^Jy  ..}Jm5'  «n«»nt  <rf'  dwiMg^'    If 

t^Fo  Jia4  hem  mf  »i»big«ty  JtiJi^^  isg)i9, 
tb#n  we  iiij|gi*t  baF«  «(«*«.  IQ.^§  wm  pffli- 

4pe4ii^  to  e?(pl^n  it,  |^u(rw^  tb^  j^gtets 

d«sir,.  we  w^.ije  i-Ml#d..iHr  it.    Tfee.  4«!«*e 
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Bertrams     uiicoinmony  HOT  is  there  any  ^er  raperUtive 
Barr7>  &€•    added  to  it.     Any  ^oof  given  that  the  wine 

was  of  inferior  qnaKty  is  too  slight  to  proceed 
upon,  and  nothing  can  be  given  on  this  ac- 
count ;  neither  has  there  been  proof  of  disap- 
pmntment  of  any  particular  customer ;  and, 
therefore,  you  must  estimate  it  by  the  very  ge- 
neral loss  of  not  getting  the  thing  ordered. 

The  first  claim  is  for  the  difference  between 
Ii.45,  the  price  at  which  little's  superior  wine 
sold,  and  L.90,  the  price  at  which  this  was 
bought. 

I  agree  so  far  with  Mr  Solicitor,  that,  if  no 
proof  had  been  brought  as  to  the  price  at  which 
the  wine  in  question  sold,  then  you  might  take 
the  mariket  price ;  but  it  is  only  in  absence  of 
proof  of  the  article  in  question  that  you  are  U> 
go  to  the  general  consideration.  little's  su* 
perior  wine  sold  at  L.45,  but  it  is  not  the  fair 
estimate ;  and,  therefore,  the  claim  of  the  pur- 
suers, in  which  L.45  is  taken  as  the  basis  of 
the  calculation,  is  not  made  out.  Taking  the 
highest  price  paid  for  parts  of  "this  cargo,  and 
deducting  from  it  the  interest,  it  will  come 
very  near  the  sum  offered  by  the  defenders^ 

With  regard  to  deductions,  those  having 
goods  on  board  have  nothing  to  do  with  the  dead 


r 


181S.  THE  J17&T  COVWti  8$^ 

freight.  Hie  only  difference  betireea  Beittsw  .Bsktram^ 
and  the  others  is,  that  he  is  not  prx>ved  to.hsre  -  bar&y,  &g» 
been  insured  ;  and,  if  they  had  all  stood  their 
own  insurers,  I  do  not  think  thc^  would  have 
been  entitled  to  the  deduction. 

Another  very  important  consideration,  not 
only  here,  but  in  deciding  the  costs,  is,  whe- 
ther  the  damages  can  be  brought  up  to  L.4O0, 
the  sum  offered  by  the  defenders.  That  can- 
not be  taken  as  a  reason  for  assessing  the  par« 
ticular  damages ;  but,  if  you  are  of  opinion  that 
the  damages  proved  do  not  amount  to  L.  400, 
I  am  persuaded  you  will  not  be  disposed,  in 
giving  general  damages,  to  raise  the  aouMin^ 
above  that  sum« 

The  damage  is  the  difl^rence' between  «^ 
price  paid  and.  the  price  at  the  time  wbon  i|, 
could  be  sold. 

• 

Verdict,  "  Find,  upon  the-^^st  issue,  da^ 
^  mages  due  to  Messrs  Bertrani^  L»l60,  148» 
*^  as  upon  the  6th  May  1811^  Upon  the  se*- 
*'  cond  issue,  damages  due  to  Mes$rs  Ooddard 
^*  and  Company,  L.170,  15s.  as  on  said  Sth 
'<  May  1812,  Upon  the  thkd  issue,  dafHfigeB 
"  to  James  Stevenson,  L*^8,  6s«  as  <m  the 
''  aforesaid  5th  May  1819  j  and,  on  the  whale, 
'*  find  damages ;  due  to  the  pivsuei'Si  L.8999 


SMI  CASW  TUKD  n  Man  17, 

LfYtN        ^'.IAl  widi  intoiteflt  on  Md  ram,  ihmi  tihe 


WtfUfrtum,  SttLmQau  ^j^Jtknmmn,  Man  tbe  PanMfs. 

G.  c/.  J9W/  and  Jeffrey^  for  the  Defenden. 

•  • « 

(Allots,  Cr£Uutoun  and  Vcitchj  w.  a.  and  7.  AiWtM^.) 


PRESENT, 
THE  THRLi:  LORDS  COMMISSIONERS. 


)  : 


for  the  lots  of 
lib  oi&ce,  in 


March  17  t'HJVEt^  V.  YoTJ^G  and  CoMPANY. 

L.20OO  aMctt-    Tfil*  wac^  m  action  of  damages,  for  a  grouttd* 
Sa%SS^*"    >«»  a«d  malicious  chaise  made  against  the  pnr. 

8fMt,  to  fbe  Tre^Milry^  and  to  bts  raperiots  in 
:  tlfe  BMtd  of  bxeisdi  by  means  6f  whi<;h  he  was 
and  groundicM  dopmed  of  his  office  of  Collector  bf  Excise  in 
IhV^^di     *^^  county  of  Fife ;  and  also  for  drculating 

Mm  and  cAlnmnicMift  diarges  against  him  in 
fMk  <i6b]tenles»  atid  in  the  newsp«pers  ;  and 
ibr  hftf iilg  ibalidbusd  jr  tis^d  ilihibitfon  in  an  ilt- 
^uiid^  li«tk>n  br<tagbt  a^imt  him. 
* 

>  Dflftt!9C%.<«^l$epafatti  deftfKtes  were  ^ved  in 
fi»  the  dlffei^t  partlesi 

'  i/ksm  Young  and  CompaAy^  and  Mr  Kf- 
ealrti^  deiH«d  ha^ng  given  tb»  iiilWtfiaiSon^  and 
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Mr  Geot^  ViMittg  detifed  Ait  he  wite  liaMd       LEtBM 
in  damatg€(s  fbi*  ctey  iilfeniftatieii  ifrhich  he  earn-   yovito  ^e«, 
mutiicated  to  'th^  'I'reasurjr.    Messi^  Young  lind 
Com^^fthb^le^L^edthbV^y  were  tiot  Ikble 
in  Ssimgksi  oh  AdccmUt  of  ihe  ketion  b^oughli  by 
thein*  agaJfiist  this  ptirsuer.       •  ^  :     • 

"i-        •;  •  I9SU2B.       .  •  , 

<<  W^«t'Ioif»i]h^daniag«ih)e»p«tsttei*^^s- 
tained  by  beihg  disthissed  frdnt  tti^  eA^  of 
Co)l^t6r  4f  Ekcise,  oil  th^  16th  day  0f  Au-' 
gust  1 8D^»  in  donseqUe^d^  ot  iHH  ilttftuftd- 
*<  ed  hnd  gronndlesfif  eony^&ifits  ^  tie  dclfMid-' 
"  crs  ?  ' 

«'  What  diBdage  the  pam^  hm  susfai^ild,' 
*'  independent  of  the  loss  aiitioig  fMtn  hid  Ai* 
'^  missal  £ratk  «tid  office,  b^  the  leatttiMiies  eki^ 
<<  tained  iHk  the  liBt^  dd,  abd  4th  ftrtiel^s  «^  Ab 
*^  principd  lEUxd  supplemeiitAiy  t%elii  f^tiuftct  t^^ 
^«  levaxlt  and  proVeh,  viis.  HuV^  6^  WilKaitt 
♦^  Young  and  Company,  or  th^  said  WOfiam 
**  Yoiittg  arid  John  Young,  th^  said  Aldiuindeif 
«'  Fft^xufn^fiiM  the  said  Oeot^e  Youi^  wltb 
^*i^  eoncuri^em^e  of  ceitaiil  m^tnberii  of  tfad 
"^^  iTot^  GOundil  ef  Btirn^IaMfd^  w$t  whoDi 
^^ they Imd ^iiUkiitice,  s^retly^ttue^ibittid  M 
<<  the  Lords  Commissioners  orthel'i^eMui^  in 
^*  Londcm,  and  to  the  Commismnera  of  £it- 
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C< 


UvBH,      .f  ^ige  in  Edii^bwi^,  c«rtaia  complaiiiliiagaiiiit 
Yquhg  ^  Cq«   'f  the  purgufir  i  fiUsely  and  malicioosly  alleging 

'*  that  he  had  illegally  interfered  in.  poUticsr 

'<  while  he  held  the  office  of  Colleetor  of  £x- 

*^  ei8e>  and  that  he  had  lued  the  influence 

^^  derived  from   his  o$ce  unduly  to  procure 

^'  votes  in  his  favour ;    and  that  he  had  ha- 

*^  rasaed  and  oppressed  those  traders  within  the 

<f ^  hQui^s  of  his  collection  wh^  are  said  to  have 

oppoaed  his  vi^ws.    9d,  The  9aid  William: 

Young  and  Company,  w  the  .said. William 

Yoang  and  JahBYoung.  fidwly  ii^d  nuUicl. 

ously  alleged, to.  ^  said  Comnnissioneis  of 

**  Excise,  or  to  certain  officers  of  Excise  oindec 

V'  thfim,  that  .the  pursuer  had  u^ajjuftly  wd  dis- 

l^ouiesdy  chaj^ed  aud  upl^fbed  ttVoKfi' the  said 

,  William  Young  s^d .  Compi^ny, ;  mt  ;  fi^om  the 

<^6aid  William  Young  or  Johu  Yoimgy  a  larg^ 

<^$utn  for  duties  than  waa  actually  due  by  them 

M.t<>.Govemmmt9  or  was  cauied;  to  account 

M  l>y..h^<    4tbk  The  sfiid  Willia^i  Youug  and 

<'  Company  th^reaft^r  ins€tfi;ie4,,pr  caused, to  be 

Miftsertedft^iji  the,  Edinburgh  ]E^^felling,Cowallt, 

«>f  date  the  "Zth  day  of  July  ,l«  JP^  ,♦  awt 

<<  ^HmniQus,«^t«rti«ex)|enl^  U^,  the  mantfest 

f<*  hurt  aod  ppc^udipp  of  the  c^lwiaater  aJid  repu* 

<^.  tationofthe^pm-suer?"        .\    l 


s. 


"  The  damages  clauned  are  K«0,000." 


J 


IBIS.  TBK  mWi  COUBT* 

The  defenders  had  pr^sentied  a  memorial  to  l^rnt 
the  Lords  of  the  Tresmry,  containing  various  young  &  Cq. 
accusations  against  the  pursuer.  Upon  this  an 
order  was  made  on  the  Board  of  Excise  tp^jn- 
vestigate  the  matter ;  and  in  consequence  of 
these  accusations,  and  the  investigiation  which 
followed,  the  pursuer  lost  his  situatidn.  The 
letter  from  Mr  Pearson,  Secretary  of  Excise, 
announcing ,  his  dismissal,  was  dated  in  Au- 
gust 1807)  ai^d  it  was  only  in  January  1817 
that  he  had  a  promise  of  being  re*appointed* 

Mr  Campbell,  who  is  since  dead,  was  em- 
ployed as  Collector  from.  I8O7  to  1809.  At 
that  time  a  considerable. part  of  the  revenue  of 
Collectors  arose  from:  the  interest  of  the  public 
money  remaining  in  their  hands..  Afterwards 
they  were  arranged  in  dpsrent  classes,  and 
had  fixed  sakries  of  L.  (MX),  L.  500,  kc  per 
annum.  At Jbhis  time  a  new  coUectorship  was 
created,  and  part  was  taken  from  Fife,  which 
reduced  it  to  one  of  the  second  class,  with  a 
salary  of  L*  500  per  annum. 

Messrs  Young  and  Company  brou^t  an  ac- 
tion against  the  pursuer  for  the  sum  alluded 
to  in  the  second  issue,  as  imfMrc^rly  uplift- 
ed by  him,  from  which  he  was  assoilried  by 
the  Court  of  Session,  and  the  decision  was 
affirmed  on  appeal^  with  L.70  cqst^     After 
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LiTBM       the  present  action  had  depended  for  some 
Touiie&C«.  yean,  the   Court  pronounced  the  following 

interlocutor:     «  7th  February  1817 The 

Lords,  having  resumed  consideration  of  this 
petitiopy  and  also  of  the  petition  for  Alexan- 
der Rtcaim  and  George  Young,  and  having 
**  advised  the  same,  with  the  answers  thereto, 
*^  they  find,  that  the  1st,  2d,  and  4th  artides  of 
'*  the  principal  and  supplementary'  libels  are 
**  relevant  and  proven :    Find,  that  the  pur* 
'*  suer*s  dinnissal  from  office  proceeded  flrom 
'^  the  Unfounded  and  groundless  eomplaiats 
^'  stated  by  the  defenders  against  him,  whereby 
^*  he  sustained  a  grievous  injary,  and  a  severe 
*^  loss  in  point^of  income :    Repel  the  defenees 
**  pleaded  for  the  defenders,  WDliam  Young 
**  and  Company,  as  also  the  separate  defences 
pleaded  for  the  said  Alexander  Pitcalm  and 
Greorge  Young  :    Find  the  whole  defenders^ 
in  both  actions,    conjunctly  and  severally 
**  liable  to  the  pursuer  in  damages :     But,  be^ 
**  fore  answer  as  to  the  amount  of  damages, 
^'  appoint  the  pursuer  to  lodge,  within  ten  days, 
**  a  specific  condescendence  of  the  same,  for 
"  the  consideration  of  the  Court :     Knd  the 
^  whde  defenders  in  both  actions  KaUe,  con- 
<*  junetiy  and  severally,  to  the  pursuer  in  the 
*^  expenoes  ef  [Nrecess ;  allow  an  account  there* 


u 
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^  of  to  be  lodged ;  amd  remit  the  same,  when        LbHii 
<^  lodged,  to  the  auditor,  to  tax  and  report/'       Young  9c  do. 

The  pursuer  accordingly  lodged  a  cond^-     '^■•^/-^^ 
scendence,  in  which  he  stated  the  damages 
from  his  loss  of  office  at  more  than  L.6000,  be- 
sides his  claim  for  solatium. 

The  answer  to  the  condescendence  w^  or- 
delved  to  be  withdrawn ;  and,  before  sending 
the  case  to  have  the  issues  prepared,  two  pte- 
i^es  were  struds:  out  of  that  subsequently  put 
in. 

Hie  pursuer  gave,  in  evidence,  different  do-  The  pleadiiigi 
cuments ;  the  Counsel  were  asked  for  what  ptir-  sUion  c^oot 
pose  the  summons^  condescendence,  &c.  Weire   Ky^^jn 

*  \    ^  ,        \  ^  evidence  in 

put  in.     No  very  distinct  answer  being  given,   proof  of  hct$, 
the    Lord    Chief  Commissioner  observed,   may  be  made 
That,  if  they  were  necessary  to  explain  the  is-   SaJXl^ 
sue,  he  would  have  ho  difficulty  in  receiving  ^^f^^ 
them ;  but,   if  they  were  intended  to  prove 
facts,  he  was  prepared  to  state  why  he  could 
not  receive  them  as  evidence.     His  Lordship 
also  stated  that  Mr  Jeffirey  was  quite  right 
when  he  maintained  that  the  answers  to  the 
^ndescendence  were  not  proof  of  the  admis- 
sioiis  cdntdhed  in  them,  but  that  the  admissions 
ought  to  have  been  made  before  the  Clerk  )of 
Ihe  Jikry  Court, 


issue. 
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Lbtbn 

TOVNG  &  Co. 


If  a  public 
Board  objects 
to  the  produc- 
tion of  a  paper 
in  itt  custody, 
it  u  matter  of 
discretion  with 
the  Court  whe- 
ther they  will 
compel  prc^ 
ductionof  it* 


In  the  course  of  the  trial,  the  Deputy  Comp- 
troller of  Excise  was  called  on  to  produce  an 
account  of  the  money  paid  into  the  Excise  by 
Mr  Campbell  during  the  time  he  was  Collector 
in  fife. 

Lord  Advocate.-— As  counsel  for  the  Board 
I  must  object.  This  document  is  not  one  be- 
longing to  the  witness ;  it  is  in  his  custody 
merely  for  preservation.  In  this  instance,  the 
production  may  do  no  harm ;  but  I  object  to 
the  principle  that  a  public  Board  is  to  be  bound 
to  produce  papei's  in  its  custody. 

Lord  Chief  Commissioner. — It  is  already 
proved  that  Mr  Campbell  paid  these  sums  to 
the  Bank  on  account  of  the  Excise.  This  dp- 
cument  is  c^rlled  for  to  show  that  the  sum  reach- 
ed  the  Excise,  I  can  see  no  detriment  to  the 
public  from  producing  it.  In  judging  of  mat- 
ters of  this  sort,  I  must  always  refer  to  what  I 
have  been  accustomed  to  see  in  practice ;  and, 
for  the  practice  in  this  country,  must  refer  to 
my  brethren^  and  what  I  can  learn  from  bookis. 
This  seems  to  me  not  a  question  of  local  law  in 
either  end  of  the  island,  but  to  be  a  point  to 
be  determined  from  the  expediency  ofifae 
thing.  In  the  other  end  of  the  island,  offieiBrs 
of  Boards  and  of  Government  are  tvt^  day 
tcdUed  on  to  produce  documentary  evidence  in 
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their  possession.  ITiis  is  often  objected  to;  Lkvek' 
and  though  a  Court  will  take  care  to  protect  young '&  Co. 
the  public  service  from  injury,  I  do  rtot  know 
that  it  can  be  laid  down  in  the  abstract  that  it 
will  in  every  case  refuse  to  compel  such  pro- 
duction. But  the  Court  will  in  general  refuse 
to  compel  the  production,  if,  in  the  opinion  of 
the  officer,  it  would  be  detrimental  to  the 
public. 

If  no  objection  had  been  made,  then  the  do- 
cument would  have  been  produced  of  course  ; 
but,  being  stated,  we  must  decide.  I  do  not 
wish  to  overrule  the  objection,  but  wish  rather 
that  it  should  be  withdrawn,  as  not  necessary 
to  be  taken  in  this  instance  for  the  sake  of  the 
public  service. 

« 

This  was  done  accorditngly,  and  the  docu- 
ment was  produced. 

Keay^  in  opening  the  case  for  the  putsuery 
said,—- This  is  an  action  of  damages  by  the  pur*- 
8uer  for  reparation  of  a  grievous  injury.  Hav-^ 
ing  been  deprived  of  a  lucrative  office  by  the 
unfounded,  groundless,  false,  and  malicious 
statements  of  the  defenders,  he  has  brought 
the  present  action  to  recover  the  emoluments 
of  that  office,  and  to  obtain  dami^es  for  the 
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^^▼s«        stigma  thrown  on  his  character  by  these  fdse 
TpoMG  &  €•.    statements. 

The  first  issue  is  matter  of  arithmetical  cal* 
culationi  and  the  Court  having  found  damages 
due,  and  that  the  pursuer  is  entitled  to  repanu 
tion  from  the  defenders  in  consequence  of  tlieir 
being  the  cause  of  his  dismissal,  the  Jury  have 
only  to  ascertain  the  amount.  We  shall  prove 
the  office  to  have  been  worth  L.1800  duriog 
the  two  first  years ;  but,  to  render  the  question 
ipore  simple,  the  pursuer  has  limited  his  claim 
to  L.()00  per  annum ;  and  during  the  subse* 
quent  years  he  is  entitled  to  the  same  sum,  and 
to  the  allowance  from  Government  for  the  pay* 
ment  of  Chelsea  pensioners. 

We  shall  prove  that  the  pursue  is  very  h^h 
on  the  list  of  collectors,  and  that  it  is  customa- 
ry to  promote  them  according  to  seniority.  We 
shall  also  prove  that  several  colleetions  of  the 
first  class  have  become  vacant  since  he  lost  his 
situation,  and  there  is  no  doubt  he  would  have 
got  one  of  them. 

Fife  is  now  a  second  rate  collection.}  but,  at 
the  time  the  pursuer  lost  his  office,  it  was  oQCi 
of  the  best  in  Scotland. 

The  second  issue  is  a  matter  of  feeliiig» 
not  of  calculation ;  but  even  here  the  Jury;  tf^ 
sot  entitled  to  inquire  whether  damagiea  3tt 
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dm9  or  what  were  the  motirea  d*  the  d^md^  ixwm 
era.  C^  both  isgucs  the  interlocutcxr  is proba*^  Yovwoii Co» 
Ho  probata^  azid  it  is  not  competent  to  under-- 
mme  it  hy  any  attefiofits  to  show  that  the  infor* 
mstion  was  not  <*  falsely  and  malmoualy" 
gi¥en,  or  that  the  pursuer  was  not  d^fimMed  in 
coase^pieiQce  of  this  inioraiaikion. 

J^egff  ior  the  defenders^  statedr*-*Wh^a 
()us  case  was  eptimi  it  was  a  most  propm*  casei 
for  a  Jury.  In  the  shape  in  which  it  mm 
comes  it  is  a  most  perplexing  one*  Ji^  bow- 
ser, we  are  allowed  to  get  at  the  eTidciice 
which  we  call  fo]r,  we  shall  to  a  oeAisideraUe 
m^ntk  dmiBish  the  «q»  of  overwhelming  da- 
mages claimed  against  us.  The  ststMsent 
which  ftllowed  dK>wed  that  the  pursuer,  did 
Ml  eoomder  this  a  mere  matter  of  caleuJ«*>^ 
ti0n«  Thife  sum  .and  substance  of  the  pur^ 
snnr's  i^imm  is  founded  on  the  memorial  to 
the  Treasury,  and  in  it  he  is  not  accused  of  do- 
i«§  anjT  thing  illegal  or  in  violation  of  the 
ditties  of  his  ofBice,  nor  does  it  pra;^  for  his  dia^ 
wmA  fiwm,  office,  Imt  merely  his  removal  to 
some  other  quarter.  It  was  iu  consequence  of 
the  investigations  instituted,  not  on  the  state- 
SIMMs  in  the  memorial  ;--*-it  was  on«  a  r^oft  by 
l^lesirs  Swar  and  Grant  to  the  Excise,  aaAon 
9»t}af^^  thMT  to  the  TroMury,  n^her  of  whioh 


4tt»  CASES  TRIKD  IN  U».  If, 


Lnrsa       we'^ever  saw,  that  he  wm  dimiused.  lie  letter 
Tqvkg,&  Co/  intimating  his  dismissal,  and  the  circular  by  the 

Board  of  Excise  immediately  after,  show  that 
he  was  dismissed  on  grounds  not  stated  in  the 
memorial.  The  Board  of  Excise  refused  tb 
produce  these  documents,  and  the  Court  of  iSes^ 
«ion  held  that  we  were  not  entitled  to  them,  as 
a  bmr  to  the  action,  and  refused  them  hoc  statu  ; 
but  they  are  clearly^  relevant  in  mitigation  of 
damages. 

We  are  undoubtedly  bound  by  the  ^nd  in« 
terlocutor  of  the  Court  of  Session,  but  it  does 
not  find  that  he  was  kept  out  of  office  by  the 
complaints  of  the  defenders.  You  will  not  be 
diq>06ed  to  give  an  extensive  interpretation  to 
its  terms.  Though  damages  are  found  •  duoi 
none  may  be  proved ;  he  may  have  been  turned 
out  in  consequence  of  the  memorial,  but  he 
may  have  been  kept  out  by  facts  discovered  the 
day  after. 

Before  assessing  the  damages,  you  must  de* 
termine  the  degree  of  malice  &c. ;  and  in  mi« 
tigation  of  damage^  I  am  entitled  to  prove  4hat 
what  I  stated  was  true. 

Before  caUing  any  witness,  Mr  J^lvey  asked 
tibe  opinkm  of  the  Court  whether  they  would 
order  production  of  the  papers  by  the  £Kci8e» 


SB  if  that  was  refill^,  it  was  doubtfol  if  it  was       t^nn 
necessary  to  lead  evidence.  Yovng&co; 

'  Ckrk. — We  must  object  to  their  producing 
any  thing  refiised  by  the  Court  of  Session. 
Much  has>  been  stated  without  proof,  but  I 
leave  tins  with  the  Court. 

Lord  Chief  Commissioner. — I  wish  to  do 
every  thing  to  facilitate  the  procedure,  but  we 
cannot  decide  on  a  hypothetical  case.  You 
must  produce  the  witness  and  call  for  the  parti- 
eular  document ;  and  we  will  then  give  you  our 
opinion  as  to  the  admissibility  of  that  docu* 

ment. 

It  is  the  part  of  the  Court  to  do  away  the 
impression  made  by  the  statements  that  are  n(A 

ppweA. 

'  iTeffret/. — If  I  had  reason  to  expect^  (and 
on  my  own  view  of  the  law  I  certainly  would 
expect,)  that  these  documents  would  be  ad- 
mitted, I  would  produce  them  withouit  fear  of 
the  reply;  but  as  this  seems  doubtftil,  and 
though  it  is  taking  a  great  responsibility,  I  ra- 
ther decline  calling  evidence. 

Lord  Chief  Commissioner. — You  have 
heard  a  great  dii^lay  of  talent  for  the  d^enders, 
and  as  lucid  an  opening  for  the  pursmr  as  was 
possible.    The  testimony  has  also  been  applied 
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lbtbv       disilwtly  to  tke  issues.  Tliepe  issuer  are  f0uiid« 
YovM^  Ca    ed  on  an  interlocutor  of  the  Grart,  and  they 

contaia  all  tliat  was  done  by  that  interlocutor. 
We  have  cmly  to  assess  the  amoont  of  the  da» 
mages^  and  cannot  inquire  how  fiur  the  defemU 
ers  have  done  what  entitles  the  pursuer  to  clakoi 
dami^es. 

In  finding  damages  due,  the  Court  of  Sofr* 
aion  haye  only  dmie  what  they  were  clearly  en« 
titled  to  do }  they  have  not  gone  beyond  their 
jurisdiction,  and  we  must  take  care  that  we  da 
not  go  beyond  ours*  It  has  been  said  by  die 
defrnders'  counsel,  you  will  not  do  your  dul^ 
if  you  do  not  look  beyond  the  issue«  When 
you  know  your  duty,  I  have  no  doubt  you 
will  perform  it ;  and  it  is  my  business  to  ^d* 
plain  it  to  you*  We  aiie  here  limited  to  a 
narrow  sphere*  The  express  terms  of  the  in* 
terlocutw  e^cliide  us  from  inquiry  i^to  aivji 
thing  but  the  ambount  of  the  damages,  and 
it  would  be  unconscaenitious  if  w^  were  to  gp 
into  the  othcir  inquiry;  this  duty  being  im* 
posed  upon  us,  we  are  not  to  inqun*e  whether 
it  is  properly  imposed  upon  us  or  not. 

In  the  first  issue  there  are  two  subjects  of 
consiikration»  1^/,  The  loss  and.  damage ;  2di 
That  thia  was  occasioned  by.  die  un&Hmded 
a]»l  granadleas.  eamplainta  of  the  defender.  It 
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ini  mid  y<m  im^  ^OBsider  ^  ^tuatMi  ^ w^jish  ^>^u( 
the  defender  stood,  and  his  laatives  for  oiaklag  Yovuq  ^  g«. 
the  strtement ;  this  evidence  wa3  not  tendered, 
md  if  it  had^  we  could  not  have  received  it* 
UlA  ^  [Hirsuer  has  hud  certain  documents  be- 
fore you,  and  you  are  entitled  to  ecmsider  them, 
and  come  to  a  conclusion  as  to  the  extent  of 
t^e^  groundlessness.  This  applies  to  the  me- 
morial and  the  advertisement  The  pursi;ier 
thought  it  ^oper  to  lay  these  before  you  to  make 
die  ease  intelligible,  which  he  could  do  though 
the  defenders  ace  not  ^titled  to  produce  evi- 
dence dirediy  in  the  face  of  the  interlocutor ; 
«ad  being  before  you«  it  is  necessary  to  take  the 
entire  doeuments  into  your  consideratiOD,  and 
])ol  detailed  parts  of  them* 

The  information  is  found  by  the  interlocu^ 
tor  to  hive  been  givien  falsely  »id  maliciously, 
but,  in  estimating  the  amount  of  the  damages, 
you  muat  consider  the  extent  of  the  malice  and 
£iIsehood  from  the  evidence  as  it  stands* 

Of  the  action  for  repetition  or  paying  bade 
the  all<^ed  overpayment,  you*  can  only  look  at 
the  final  judgment,  giving  it  against  the  pre- 
sent defenders  with  L.  7^  amtn. 

The  advertisanent  is  found  by  the  interiot 
enter  to  be  calumnicais ;  but  as  the  pumner 
has  produced  it,  we  do  npt  think  we  goi  be* 
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LiTBv        yond  our  duty  in  directing  you  to  take' it  into 
YovNG  *&  Co»    your  consideration. 

The  issue  proceeds  upon  a  finding  which 
excludes  us  from  consideriug  any  thing  but 
the  amount  of  the  damages  on  account  of  his 
dismissal ;  but  nothing  appears  in  it  as  to  4iis 
being  kept  out  of  the  office.  I  have  connder- 
ed  the  interlocutor  on  which  the  issues  are 
founded  particularly,  in  order  to  take  care  that 
we  do  not  go  farther  than  it  was.  the  intention 
of  the  Court  we  should,  and  the  issues  are 
framed  precisely  in  terms  of  the  interlocutor, 
c  This  was  an  office  during  pleasure,  and  not, 
as  has  been  stated  by  the  pursiuer's  counsel,  ad 
vitam  out  culpam.  You  will  consider  the  da- 
mages as  an  indemni^cation  for  a  civil  injury, 
not  as  a  punishment  for  an  oflfence* 

His  Lorddiip  then  commented  on  the  terms 
of  the  different  documents,  and  stated,  Tlio^h 
the  Jury  mutt  hold  the  memorial  as  the  cause 
of  the  dismissal,  they  must,  referring  to  the  dx^ 
cuments  put  in  proof,  consider  the  degree  <^ 
malice.  The  advertisement  is  in  general  quite 
correct,  but  towards  the  conclusion  it  mentions 
the  duties  *^  illegally  exacted,''  which  is  a  li* 
bellous  expression,  and  the  question  for  the 
Jury  is,  whether  tMs  will  entire  the'puxsuer  to 
a  iai^e  solaUum. 


A  faiU  of  eiteeptsoiis  ii?es  tendered  to  two       Leyeii 
parts  of  the  dwrfge.  \    youNc'&Ctt. 

1^2;  Because  althoughrtfad  iftttrloeutor  of  the 
Court  finds  that  the  dismissal  of  the .  pursuar 
piboeeded  irom  uMbiiQdjed  ftatements  by  the 
deftndto,  mA  although  th^  defenders  ncfither 
adduced  nor  tendered  evidence  to  jshoF  that 
his  eontinuance  out  of  pffii^  was  to  he  ^^ibed 
to  any  other  cause*  yet  his  Lprdship  directed 
thiB  Jury  that  they  were  not  bound  to  hold  thiit 
the  loss  of  office  down  ta  the  preisenjt  day  wi|b 
owing  to  thepe  statements* 

%dhf,  Becau^,  although  the  interlocutor  finds 
tiie  def^ders'  statemeirts  to  be  groundless  and 
unfound^d^  ^md  finds  also  the  first,  second,  aud 
fourth  artSeles  of  the  cundeisoendience  proved^ 
yet  his  Lordship  directed  the  Jury  to  consider 
idB^  memoml  of  die  defenders  to  the  Treasury, 
4ind  their  adf  ertisa[nent,  and  Mr  Pearson's  let- 
t^,  as  droumstances  which  the  Jilry  were  en- 
titled to  ti^d  into  coinsideration  in  assessing  the 
damages. 

Lord  Ghiep  Commissioner. — ^With  regard 
to  the  first,  I  gave  the  direction,  and  it  was 
feimded  on  this,  that  the  o^ce  was  one  during 
pleasure,  and  not  ad  tdtam  aut  culpam. 

As  to  tl^  second,  I  did  not  state  the  docu- 
.  ments  as  qualifying  the  findings  of  the  interlo- 


Uff$^       attar.    We  mritt  td:e  liie  findha^  ai  #e  liave 
T6m0  *&  Cb.  them,  but  the  degree  of  fateelwML  and  nilke 

ift  indefinite,  and  iti  extent  may  be  toplained 
by  tjie  docnmentii. 

You  eannot  eioc^  to  tiy  stdteib^nt  in  ftct 
w  obaervations  upon  it*  If  I  bi^ie  tait-rtated 
Imy  {ittrtt>f  the  evidence,  I  am  iready  now  to 
correct  it.  It  is  only  to  a  direc^ljion  in  hiw,  or 
to  the  adn^isridn  or  i^j^ctfon  ctf*ov^denc^,  which 
18  a  direction  in  ^oint  of  law,  tihat  a  b31  of  ek- 
ee{>tioii  *^ied.  Yont*  t^^dres^,  in  this  state  of 
things,  is  by  a  nioticm  ftnr  a  new  trial. 

Clerk  said,— ^The  nature  <A  the  errot  is,  ^at 
youtr  Lordship  has  n^onstrued  the  interlocil- 
tdr.  We  eacceptto  the  introduction  of  any  thing 
tending  to  limit  the  Aadingsof  a  &Siii  ihterld-  ^ 
cutor. 

Lo&D  CdiEf*  CottMissmNER.— -If  you  had 
silowed  it  to  go  to  the  Jury  on  the  dry  imatti^ 
of  accounting,  your  observation  may  be  coi^- 
rect,  but  when  yc^  produce  evidence,  I  afti 
bound  to  make  such  observations  upon  it  as 
appear  to  me  necessary.  In  considering  the 
question  of  solatium,  I  said  the  Jury  were  to 
take  into  their  consideration  the  menn^ial, 
ftc. 

Lord  GiLtiES.-^uppdi^e  the  Gotatt  of  Ses- 
sion find  thit  a  patty  has  j^Ui^hed.  a  tttf  leittiiB 
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libe},  aiid  send  tibe  case  here  to  assel^s  the  da*  tM^n 

mages,  eau  it  he  maintained  that  the  Jury  are  Yotrxo'&Co* 
not  entitled  and  bound  to  read  the  libel  ? 


Verdict,—-*^  The  Jury  find  fyt  the  ^suer 
two  thousand  pounds  damages/' 


Clerk,  Mwicreiff',  Codebum,  ftnd  Kea^,  fbr  tbe  Funnier, 
o^fi^^y  ^^  Cwdnghume,  fiir  the  Defenders. 

(Agents,  John  Taityjunt,  w.  fl.  and  Ja$.  Siuarty  w.  s.) 


Eight  days  before  the  trkl,  Cuninghaine  March  #. 
moved  foir  an  order  <m  the  Bba^d  df  Exdse  to 
producei  1^^,  Tlie^  report  by  their  solicitor  of 
the  investigation  made  on  the  complaint  by  the 
defenders ;  ^d^  l%e  minutes  of  the  Board  and 
their  comntunieation  to  the  Treasury ;  Sd^  The 
answer  from  the  Treasury ;  and  insistedi  The 
Board  cannot  dispute  the  power  of  the  Court 
to  compel  the  production  in  modum  probati^ 
enis^  and  in  this  case  the  Court  of  Session  only  Vais  v.  Board 
rafused  it  as  a  bar  to  the  action.     The  Trei»   Feb.  so,  19 id. 
sitiy  agreed  to  produce  whatever  was  consider- 
ed material  by  the  Court. 

Th^re  can  be  no  doubt  of  the  relevancy 
tim,  and  the  dfher  paity  have  dntWii  their  6vi? 
denoe  from  the  same  quarter* 


LiYiM  LoRD' Chief  G<4tMi8eiov£R;*-**If  llie  Court 

YcvNG  &Go.   bftd  any  doubt  they  woutd  hear  cetmael  on  the 

other  side }  and  if  it  involTed  the  very  impeirt^ 
ant  questbn  of  the  power  of  the  Court  to  com- 
pel the  production,  they  woidd  probaUy  take 
time  to  consider.  •> 

In  the  present  case»  however,  it  u  not  neoe^r 
sary  to  decide  that  point,  as  it  is  stated  that 
theue  papers  are  required,  Ist,  For  information ; 
tdf  As  evidence. 

There  are  very  few  instances  in  which  the 
Court  ott^t  to  interfere  to  assist  a  party  in 
^obtaining  information  i  he  ought  to  cume  intp 
Court  able  to  make  out  his  cape  by  his  own 
information,  and  by  his  own  strenglh* 

The  next  questicm  is,  whether  we  are  to  or- 
dfir  them  to  he  produced  as  eviden^.  We  9» 
here  to  decide  this  under  authority  of  the  Ant 
«f  Sederunt  9tb  July  1817 ;  and  we  are  of 
opinion,  that,  if  here,  they  could  not  be  used 
V  evidmice.  Evidence  must  be  upon  oath ; 
there  murt  be  an  opportunity  of  cross-enmioa- 
tion  ;  they  must  be  subject  to  all  the  tests,  audi 
he  under  all  the  solemnity  with  which  evkleime 
is  given* 

None  of  these  muniments,  without  verbfd  tes- 
^moajf  would  be  sufficient  to  jN^ove  the  cause  of 
dismissal }  and  the  verbal  testimqpy  is  as  good 


Mthofot  them.    Tl^  defenders  oufflit  to  cite       ^▼''^ 

the  witnesses,  and  the  Court  will  judge  of  the  Youtia  &  Co. 

pnqariety  of  eTamining  them.    If  the  examimu 

turn  is  mllawed,  it  will  also  judge  of  the  oompe*' 

tency  of  the  questionsi  and  if  the  Court  hold 

the  questions  to  be  competent,  every  witness  ift 

liound  to  answer  them. 

'  Wb  are  here  sitting  as  if  there  was  a  Jtury 
hapaiuieU^  and  the  ^ase  opened^  Vfe  mtalb^ 
therefore,  look  to  the  issues  in  eonsidering  tkk 
froptiety  of  our  dedaion  If,  under  the  first  is- 
atiei  ite  are  ta  try  whether  the  statements  were 
fceimdless  mai  wfbiMided,  then  pavol  testfaaao** 
sy  .18  the  proper  evidince.  If,  on  the  contra^ 
jy,  the  Court  have^  decided  this,  ^  'then  these 
muniments  are  not  receivable.  The  saoAe  oh- 
nmtion  s^ifiiestto  the  two  first  artidies  of  the 
aeoond  iiseiue^  Theiast  artixde  is  positive,  hvt 
tiie  motieti  hdote  the  Court  dees  not  apply  «e 
it.  .  .      ) 

:  As  tiiisis  the  first  instance  of  our  aetn^  un« 
-der.  the  Act  of  Sedenint,  it  is  of  consequence 
ti»t  it  diould  be-  understood  that  we  conidde^ 
.dUr  dfsciaien'  09a  this  point  as  subject  td^  review 
by  a  bUl  of 'ex<$e|i^fi8^  which  maf  be  ctirfied  to 
the  Uiit  reaifvt.    Th^  Act  of  Plarlia»ji«itt  eoib- 

t 

templates  tbepro^dtkm  of  written  evideftc^  tfs 
done  in  presence  of  the  Jury.    But  as  th^  Act 

A  a 
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h^Ytn       of  Sederunt  is  maant  to  give  facility  and 
XovhqSlCo.  cer^ai^ty  to  the  production  of  documentary 
^  evidence,  and  cannot  be  con»dered  as  inccmsist- 

ent  with  the  Act  of  Farliamenty  our  decision 
must  be  subject  to  review,,  as  it  would  have 
been  if  the  documents  bad  been  produced  for 
the  first  time  in  presence  of  the  Jury«  ^ 

It  is  not  to  be  understood  that  the  Court 
have  any  doubt  of  their  power  to  ecHnpel  any 
hover  to  produce  evidence*  As  .they  decide 
4ip(^  the  Qoojpetency  of  a  question  to  a  wifr 
ness,  90  they  must  decide  if  a  dorument  is  to 
.be  {KToduced ;  but,  in  deeiding  this  with  .neieiv 
enoe  to  a  public  Board,  they  will  tofteni  have  tn 
#i(ercmfi»uch  disK^retion,  aswell  as  to  attend  ti^ 
itrictlawr  . 

Jtg^r^«  for  the  dfienders^  reqpie^t^ 
if  it  was-  necessary- now  to  poesent:  his  bill  of 
^xcepttonsi .  and  have  it  diseased  before  the 
trial* 

Lord  Chtbw  CaMjiisaioKRit«-"-^The  .trial 
may  go  on  as  if  th^  oftf^ion  had  been  takem 
there.  We  have  only  a^  it  were  onto  mamm 
decided  on  the  admissibility  of  these  doctunents^ 
You  oH^t  to  bring:  00; t;h^:q«^tion  at  the  tria^ 
and  yQu;  can  ^itiier^  te]gk  ytivff  exception  themior 
now}  though  J  beliy^o  .<ihisuis..'jthe  pfiai^ 
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Parties  were  called^  on  the  following,  day,  to  Lb?em 

liear  an  alteration  in  theiterms  of  the  order,  Yov^oS^Go, 

which  ^e  Lord  Chief  Commissioner  said  he  ^^'^^^'^^^ 

thought  was  included  in  its  spirit*     The  Court  Act.Sed.9th 

refused  fhe  application  hoc  statu^  leaving  it  to  sth,  near  the 

the  parties  to  bring  the  question  forward  at  the  "^     * 
tns&i  if  tkey  thoiight  tfeey  eould  make  out  a 
ottse  to  ;]xiduce  the  Court  to  grant  it. 

r 

-.■     .     . 

At  the  first' sittings^' after  the  vacation,  the      24th  May. 
Court  wis  attended  by  counsel,  with  a  view  to 
adjust*  the  bill  of  exceptions  by  the  pursuer. 

Lord  Chief  Commissioner*?— The  object 
of  the  party,  I  suppose,  is  to  have  thiu  case  sent 
fo  another  Jury,  in  hbpes  of  having  the  damages 
increased.  The  object  of  the  Court  is,  to  take 
care  that  Ihe  biil  of  exceptions  may  only'  con« 
tain  matter  df  law,  not  of  fact.  . 

It  is  of  canseqiiencge  toii.ttehdto  the  distlnc* 
tion  between  the  teehnioid;  and  the  common 
meanuig  of  msdirecHon.  Observations  on  evi- 
dent^, however  erifaneous,  are  not  misdirection ; 
the  only  misdiihections  are  stating  as  laW  to  the 
Jury  what  is  not  law ;  rejecting  competent,  or 
admitting  incompetent  evidence  i  or,  as  is  al- 
leged to  be  the  case  here,  directing  them  to 
CGCnsider  matter  excluded  by  the  issue* 

The  grounds  of  the  exception  are,  that  I 
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Lbvbh       stated  the  office  not  to  He  one  ad.  iDtiam  aut 

ML 

YovNo^^  Co.   culpam  ;  and  that  I  direeted  the  Jury  to  take 

intd  their  consideration  the  terms,  of  Aie  me* 
morial  and  advertisemenit. 

The  difficulty  here  is,  that  the  evidence  ivas 
-  giveii  by  the  pnrsuer ;  add  dmt»  if  it  was  not 
coi^reetly  stated  at  first,  ^till  the  Juiy,  befonfr 
making  up  their  verdict,  he^rd  the  dncussioKri 
and  saw  the  feeling  of  the  piu^uer's  counsel  on 
the  subject.  I  doubt  if  it  ran  be  put  in  shape 
to  do  any  good,  and  think  .'it  would  be  better 
to  let  the  matter  be  discussed,  on  an  applitstion 
for  a  new  trials  .    *      -_ 

One  point  in  the  bill  of  exceptions^  it  is  ina^ 
tenal  to  observe  upon.  .  It  is  said  I  directed 
the  Jury  to  consider,  whether  the  pursue  was 
entitled  ta  damages  on  account  6f  Ins  continu- 
ance out  of  office^  though  no  evidence  was  of^ 
fei^d  by  the  defenders  ta  show  tbatr  his  con- 
tinuance otit  of  office  wa^  to  be  ascfibbd  to 
any  other  cause,  &c/  If  the  de:fender  had  of- 
fered this  evidence,  it  woi^  have  been  rgect- 
ed;  and  this  statetoient,  therefore,  cannot  be 
allowed  to  enter  into  the  bill.  I  felt  most 
anxious  nbt  to  go  beyohd  the  issue;  and  linii 
only  iiisi^ious  to  liave  things  correctly  done  y 
and,  in  a  case  which  Will  probably  go  to  the 


If  1«.  TUB  JWBY  COUET.  ^S 

Bimm  id  Lordg^.to  ibcm  tlmt  we  knovr  what  we       ^s^ir 
are  doing.  Youmo  &  Co. 

In  all  C8«es».  it  is  of  importance  to  sepsrate    .  ^^v*^*^ 
the  law  ftom.the  £M{t ;  and  it  is  only  by  keep- 
ing them  quite  distinct  that  we  can  ever  arrive 
4t  any  degree  of  accumurf  in  practice. 

jy&  Qerk  gave  up  the  bill  of  exceptions^ 
with  2L  view  of  a^ying  for  a  new  trial  on  the 
gBtteoal  grounds. 

•  • 

Cockbum,  in  the  Court  of  Session,  obtained      ^^^  May. 
]^  rule  on  the  defender  to  show  cause  why  a 
new  trial  diould  not  be  granted. 

J^tH^^  showed  for  cause,  that  in  cases  of  ^^  ^^^^* 
tort,  no  new  trial  would  be  granted  in  England 
on  the  ground  of  the  verdict  being  contrary  to 
evidence;  that  the  Jury  gave  the  value  of  the 
office  at  the  time  the  pursuer  lost  it ;  that  the 
issue  was  limited  to  the  loss  occasioned  by  his 
dismissal  frmn  office,  not  his  being  kept  out  of  it. 

Kecf^  argued,— The  verdict  is  contrary  to      icthJune. 
^vid^nce ;  and  it  is  essential  to  ju^ce  to  grant 
A  new  trisd.    On  the  first  issue,  we  proved  the 
loss  to  be  more  than  L.5(XX)»  and  the  Jury 
were  bound  to  find  that  sum. 

This  is  f  question  of  evidence;  evidence 
was  led,  and  the  Jury  went  against  it.    On 
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tevcn       ilie  second  issue,  no  pveetae  loss  could  be  mk 
VovNQ&co.  ved. 

s  KJIdK^COTi.  ^  England,  new  tmld  were  femiflHrly  «- 
^.^  ^  fused  on  the  ground  of  excessive  damages  as 
Rep.  806  and  well  as  on  the  ground  of  their  beiiig  too  low ; 
4  Duraf.  651.  ^^  ^^^  Cotirts  now  grant  them  in  cases  |if  es<- 
^  Stt*ft^'**4o'  ^^^^®  damages ;  and  every  reason  for  granting 
Barnes,  153  a  new  trial  when  the  damages'  are  exoessive,  i^- 
s  sirW.Biack.  pUcs  equally  .wheu  the  damages  are  too  sraalL 
1  ^^0^2*98.  -"^"^  Mansfield  was  of  opinioa  that  greatlati- 
7  Durnf.  529.    tude  should  be  allowed  in  granting  them  i  the 

reluctance  to  grant  new  trials  arose  from  their 
Jiaying  come  in  the  place  of  a  wist  of  attaint.; 
and,  from  many  civil  suits  beii^  in.form.crmif 
aal,  and  no  second  trial  will  be  granted  to  the 
Crown  against  the  defendant.  .  In.  support  of 
these  positions,  he  referred  to  a  nunber  of  sa« 

thoritieSf^ 

♦  *  •  • 

sd  July.  .  Three  of  the  Judges  coacnsred  in  opiaisn 
that  the  first  issue  was  nearly,  though  not  stiict- 
Jy,  matter  of  account ;  and  that  it  was  essen- 
tial to  justice  to  grant  a  new  trud.  They  did 
not  consider  themselyes  bound  by  the  pondfies 


*  S^  Gfant^s  Sumimry  of  the  Law  relating  to  New  Trialf^ 
bages  192,  2tO,  220,  226-7,  23J,  and  239. 


Bpfiied  to  similar  questiom  in  England ;  acr^  Lnyzn 
by  Act  of  Parliament,  they  were  entitled  to  youno&co. 
grant  a  new  trial,  if  they  eonsidered  it  ess^itial 
to  the  justice  g£  the  case#  They  also  w^re 
agreed,  that  if  it  had  been  merely  a  question  of 
solatium^  it  would  have  been  more  difficult  to 
grant  it,  as,  in  that  case,  there  is  no  method  aX 
ascertaining  the  precise  loss,  or  ground  for  say- 
ing the  verdict  is  contrary  to  evidence.  They 
waire  ^i/^  of  opinion  that  t^e  Jury  mght  to 
jlpire  mfde  a  return  on  eaeh  issue. 

..  09»  Jodge,  who  had  h^ea  Lord  Ordinary  in 
the  case,  was  of  a  different  opinicm,  and  con- 
sidered this  a  complex  case,  of  which  the  Jury 
w<6re  jkhe  proper  judgeS).  He  had  felt  it  cUffi* 
oplt  to  fix  tibe  aaiount  of  damage  though  he 
i^lt  no  difficulty  in  finding  damages  due*  As 
this  was  thought  a  proper  case  for  an  issue,  he 
mu  of  opinion  tl^t  the  v^tU^  ought  to  be  ^ 
jconclunve*    '* 

The  Court  accordingly  granted  a  new  trials 
j^  recommended  to  the  presiding  Juc^  in 
the  Jury  Court  to  direct  the  jury  to  retuni 
jseparste  findings  on  eaich  iqni?. 


9t^ 
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•  •  » 

PBE8ENT, 
tH£  TUEEE  LORDS  COMMISSIONERS, 


IS  18. 
July  15. 


!L.1800  asMss- 
ed  for  the  lost 
of  office^  and 
L.S0O  as  jcla» 
tiom. 


Of  tbis  dftte,  tlie  second  trial  proceeded| 
and  the  pursuer  rested  bis  case  en  ihe  some 
grounds  as  at  the  former  trial,  only  he  did  not 
produce  the  memorial  to  the  Lor^  of  the 
•IVeasury.  ^ 

Cbtkhim  ofeneA  the  ease  for  the  purser ; 
and,  lit  the  eourse  of  his  speech,  stated,  That  the 
defended  had  secr^ly  transmitted  a  memorial 
'aecttsiifg  the  punMier  of  perverting  his  office  to 
purposies  of  burgh  politics,  and  of  having  been 
guilty  of  fraud  and  theft,  by  overcharging  the 
trader,  and  not  accounting  for  the  proceeds  of 
his  colleetion. 

•  Jigjj^^.— You  cannot  prove  th»,  and  ought 
%iot  to  state  it. 

Cockbum.—^l  am  entitled  to  fair  play,  aitd 
ought  not  to  be  interrupted  by  as  averment 
that  I  cann<H;  prove  this.    All  statements  are 
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made  imder  «ii  ioqpdiad  pmmise  to  prove  ihem.       i^wtM 
Oa  my  pn^faMOoai  character,  I  say  that  I  u-  youmo'^  c». 
tend  to  lay  befmre  the  Jury  what  I  omsider 
nfficieat  evidence  of  the  fihpt,  and  it  is  for  them 
to  say  whether  it  is  suffidwt^ 

A  number  of  documents,  and  parts  of  the 
proceedings  in  the  Court  of  Session,  wete  put 
ia  evidence,  one  of  them  the  answers  to  the 
MOdescendinoe,  firom  which  ctitaia  aitielts 
.wore  ordered  to  be  e^inusgpd* 

«l<#*9>  for  the  deltodMs,  olQectedy^^-Tliese 
.urtides  h^ve  no  longer  any  exiatetice.  If  they 
had  been  on  a  sepan^te  paper,  they  would  have 
been  withdrawUf 

Mancrefjffi  for  the  puntueiki^We  put  in 
levidmce  the  mBmam  lodged  by  the  deibnd- 
ff».  We  da  not  require  th^  to  be  seed  in 
proof  of  ^M^  atated,  but  to  make  the  inter* 
Jocutor mdenngthem  to  be  expisnged inteHi* 
giUe*. 

JUwD  Chief  Coiii«i$8ioifBB.-><^l¥ha(k  is  the 

nature  pf  this  proceeding?    It  is. si|fned  liy 

eouQsel,  but  is  it  binding  on  the  party?    I  am 

uncertain  if  this  is  the  right  course  ot  pseceed* 

i  Hig,  but  shaU  4Me  at  j^^esent  what  occurs  to 

I2i«  Court 
Has  being  an  averment  of  the  party,  is  not 


^7S  oxiM  tmm  in-  {Myn,') 

laswiM  \sm  ^vidrace  «^inft  hin  bMauie  tt  has  been 
Yovxo '&  Co.   delit^  by  the  Cc^tt*    I  tm  anoertam  if  thur  i» 

the  curreet  method  of  provinis  it,  cH"  whether  a 
witneM  oagfat  not  t^  be  called  to  prove  it  aa  an 
aveiment  of  the  patty ;  but  at  pnefifent  we  ai« 
4>f  opinion  that  the  passages  may  be  read. 

J^ey^-^1%  has  been  held  t^dit  the  eonde* 
soendence,  &c.  are  not  before  the  Jury,  whidi 
abows  they  are  not  binding  on  the  party.  .  We 
are  entitled  to  hare  the  whole  docinment  rMd» 
or  they  must  now  admfefc  that 'f  am  entitled^  t& 
fead  it  widiont  giving  tlfem  the  right  to  reply. 
'When  the  case  was  last  here,  I  was  allowed 
to  read  from  a  printed  report  of  the  former 
question  between  the  parties,  as  the  counsel 
iov  ^  pursiiw  had'  referred  to  it. 

Lord  Chibp  CoMiiiasiotmE. — Mr  Jet^ 
has  a  perfect  right  to  have  alt  i%ad  m^w,  that  is 
neeessary  to  make  the  matter  intdligible.  But 
if  ndiai  he  requires  to  have i^  now  is adis* 
tinct'  fact  or  subject,  he  is  not  entitled  to  reail 
it^  mdnsly  beemse  it  is  bound  up  in  the  same 
.taoek,  or  written  on  a  paper  produced  by  ^ 

'  JoJSuej/y  Then  suggested  that  the  pursuer  was 
bound  to  produce  the  memorial  referred  -tt^Qr 
.]M[r  Ck^bura. 


.  Coakkiru.^*-^We,  an.  not  faoand  ila  pwittoe       s^^^' 
ftli9.  niem<Mria}»  aft  fefae  mterlocnlot  provwali  thftl  Ycvng  ^  co. 
1 9kited  with  jiegaxd  to  it« 

may  take  erary  advantage  (o£  tfaas  inaddreanng 
die  Jury  ;  but  sie  do  not  thkik  Mr  Codkbum 
bound  to  produce  the  iaema^b  called  for» 


In  oeier  to  afaotten  tbe  .prooaedings,  Mr 
i^ey  atated»  Xbait  it  jms  unnecessary  fofv  tbe 
pursuer  to  prove  minutely  the  value  of  the  of* 
See*  As  his  defimee.  rested  on  a  different 
ground,  he  admitted  that  the  groaa  emok- 
ment  of  the  o£ae  was  us  stated  by  Mf  Cook- 
bum. 

Lord  Chief  Cohm]ss»»H£r^«***BoUi  Mr 
Jeirey  and  his  elients  do  themselves  great  cr^* 
dit  Jl^y  this  conduct* 
• .    ■ 

Jig2^^.«-— The  Court  of  Session  havhig  gnnt- 
ed  a  second  trials  does  not  throw  any  stigma  on 
the  former  vosdict,  as  the  Jury  who  retumtd  at 
heard  the  evidence,  which  the.  Court  did  not. 
This  is  purely  a  question  of  damages,  whic^  is 
practically  a  penal  action,  and  must  be  viewed 
vfith  leniency  to  the  defenders,  as  in  a  ennrnud 
eaae. 

We  are  confident  the  interlocutor  finding 
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"httin       dmages  due  wiH  ba  mecsedi  4Nii;  it  mnil  be 
T6#No\  Ob.  lield  binding  hew.    Thai;  ialwiiooutor.  find*  4^^ 

we  think  rather  harshly)  tJiatitlie  informatiim 
we  gave  was  false  and  malicioiis,  in  so  fiiraa  we 
stated  a  sum  c£^  money  to  have  been  twice  ex- 
lactedt  but  this:  was  not  the  (SMise  of  his  disanis- 
sal^  It  was  not  on  our  assoAioQ,  bnt  in  con- 
sequence of  investigation,  and  it  bmng  found 
'  that  he  toik  interest  from  the'trad^,  (which 
iumnot  be  said  tp  be  falae,).tliat  hie  lest  his  «* 
taatum. 

It  is  by  jattfuUy  withhoUmgoor  memoinai, 
-  whioh  did  not' even  pray  for  his  dismissal^  that 
-he  hopes  fw  a  better  verdict*    Hie  former 

Jury  thought  L,^000  sufficient. 

. . . 

Moncreiffl-^Mr  Jeffrey  is  hot  ent^d  to 
state  this.  We  abstained*  fraai ;  stating  what 
took  place  at  the  former  trial,  as,  on  consulta* 
taon^  we' thought  it  impropet. 
'  Loiin  Cmxr  CoiaMissioiiifia.^^1  dall  tafae 
care  by  my  statement  to  the  Jury.to  peeveat 
Ishat  is  said  in  narrative  by  counsel  fiom  hurt- 
ing either  party.  It  would  be  {host  improper 
to  enter  halto  the  details  of  the  former^  trml, 
Imt  there  is  no  impropriety  in  statkig.the  lie- 
suit. 
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'  J4^<?y*^3lKr  Jury  tOBy  belie w,   or  nofc^      'Urii 
tliat  L.9000  was  given,  as  I  iikrU<show  that  the   Yoviia&Ca 
jmrftuer  is  not  enlttled  toi  more  }tliati  half  that 
sum.  '    /  •  ■  ;  V  •  •        .    i< ! 

The  fdnnerflfuesfeion  betireeii  tbepartioiinras 
decided! ha  181^;  he  is  ^aot  eali^led  to  Dbun 
beyond  tlat  dai^e;  alt  all  events,  he  caniMt 
daim  :bdyond'  the  idate  of  has  sunnnoiis  in  Ifiltf  • 
What  he  hss1ost;was,not;  as  slated,  the  whie 
of  a  free  annuity,  hut  the*  sum  &r  wfaiohihia 
office  would  have  sbld»  with,  all  the  risk,  4a** 
bour^iandiiwsikmsikttity  iMaehed  fo  i^^ 

Those  wdito. deprived  the  pttraier  of  hia.of* 
fice  are  perfecdy  aUe  toie^aiB  tht  damage  they 
have  done.  The  only  question  here  is^  the 
stmi  the  defieoders  are  to  pay  for  giving  the  in* 
focmakioiik 

Lord  CmEor  Commi88ionbr*«-— It  has  besn 
said  for  the  jdefenders,  that  they  havesufimd ; 
in  tihe  tribunal  befinre  whom  the  motioiiis  made 
for  a  new  trial,  not  being  the  same  which  heard 
the. evidence. at  die  former  trial,  and  that  dns 
is  not  the  case  :in  England.  But  this  is  a  mis* 
take,  for  there,  it  happens  constantly,  Aat  the 
Judges  who  try  a  cause  are  not  of  the  Court 
&om  w^ndii  the  canse  conies  ;  so  that  thetfins 
tio  disadvantage  in  this  country  beyond  mrhat 
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LtvU '      Otfoiirsr  dailf  in  the  canntry  -ftam  wkich  lids'  in- 
Y4)iMo&;Odi.   slitution  IB  borrowed.  ' 

The  judinxieitt*9eiHHi!i|r  the  ease  for  trial 

piitnee  iritb  aly  ad?ice  contaioed  islAiat  judg- 
meot,  I  woiAi  request  you  to  give  separate  and 
distittet  dama^  on  eaeh  issue.    We  cannot 

r 

it»fer  to^  or  form  our  (pinion  upon  what  took 
phiee  a*  Jthi  fhrlsier  trial,  as  idl  that  the  jndg- 
HiMt  granting  ?a  new'  trial  shows,  is,  ^at  ydn 
are  the  second  Jury  on  this  easel  At  present 
you  are  to  find  Whtt  is  lAeged  amd  proVed^ 
what  tas  been  said  at  aHeged  and  iiot  p^rfed, 
must  not  in  th&  trial  infiuenee  ynor  c^inion.   ' 

It  k  necessary  to  attend  particulaiiy'to  the 
termsf  of  the  first  ksue  j  it  requires  this  'Court 
to  try  what  loss  and  damage  the  pursuer  haik 
sustained  by  being  dismissed  from  his  office. 
The  question  of  loss^  is  a  mere  wxit  of  mqtiiry, 
ahd  if  there  were  no  ingredients  to  qdalify  it,  a 
dry  matter  of  account.  But  damage  by^Ioss  of 
office  nmy  not  be  mere  dry  matter  of  accounti 
so  as  to  exdilde  all  qualificatioiis  and  ob&erva^ 
tioiis  <m  the  nature  of  the  case. 

In  ccmsiderii^  the  two  issues  separately,  it  is 
neeessary  to  consider  the  loss  of  money  as  dis* 
tinct  from  the  solatitmi,  and  to  tskt  care  that 
damages  are  npt  given  twice ;  first  in  the  ques- 
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tion  of  >  adcoimV  ^uod  then  ^  in  the-  questioir  .«f       I't^tii 

solatium*  '    it^otfuo^Cft 

i  We  musk  siippoie  thfraittts  tuffioiBBt  to  rriaX'^ 

rant  the  tettns.  of  false  and  lna]|cuou8^  'applied 

by.the  Cauct:  to  tiie  iafannatxHi  giwn  by  tiid 

defietaders.  .  We  alio  fiod»  from  Mr  PeanoA?a 

latter^  ti&at  due  pursuer  was  ool^jdiaiiisfleA  on 

atcoimt '  ofantacfegruig.  in   pabtiest :  but   fcr 

taktng.  interest  irom  tbe  tnuler.    [His  L<Hrd^ 

ship  then  ivest  liirDa^  kbe,  etidenee^.  betb 

vxitten  and  pacoU  n  detail,  and.  ebserved 

ii|on  the  pecuniary:  deductkma  skated  by  Mr 

Jeffirey  J-r-W^consider  the  allowanoe  fm^Chd-' 

sea  pensioners  as  not  properly  part  of  the  office 

of:  coUector, .  but  we,  see  by  the  endenee  diat 

tiiey  have  in.facL  been  united* ...  You  are. to 

consider  whether  ihey  are  ao  united  as  to  mdce 

that;  allowanoe  a  deductioa  or  not.   The  teittis 

of  the  issue  are  for  dismissid  from  his  ^kffiee  of 

CoHectnr.  of  Customs,  andthis  jftay  be  said.aof 

to  be  part  o£  that  k(^^ 

;It  is  saidthatthe  cslisuiaftifltt  of  the  value  of 
tike  office. must  jstop.at.tbe^dete.of.the  sumtnons 
ia  1.81^  This  it  i;he:  oidy  qmiuoii  ef  law:  in 
i^e.case>  andis  a  diffi;eult  ^u^ios^  bnt^  aa  there 
is  no  lixuitattOKi  in  die  issue^/.as  itdmes  notJif 
mit  the  time  to  a  particular  day*  w»  cannot  di» 
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lAvitf       loet  yoa  ta  hold  tiie.calculatbn  to  stop  at 
¥opHQ  icQOb  date  of  the  summons. 

ilncoumdenng  tbis  qiwsfcioiv >  «e  view  of 
ihe«caie  put  byiMr  Gockburn,  diat  you  are  to 
ooiisider  tKe  vaiue  of  a  oeitak  anuiuity  for  a 
ceitein  period  of  time,  you  mmt  .attend  both 
to  the  BAture  and  tenure  of  tJie  oftce*  It 
was  a  bbimooa  office,  and  it  is  too  mweh  to 
shy,  because  the  pursuer  has  lited  eletren  yeits» 
that  you  are  to  ^?e  him  the  valm  of  an  aimui* 
ty  for  tfatt  time.  You  are  to  cox^site'  the  tahie 
of  a  laborious  office  of  this  nature,^  and  nu^ 
allowance  for  ali  the  probable  gains  Mid  reason*- 
able  deductions*  - 

It  was  not  an  office  during  life  or  good  be^ 
haviour,  of  which  a  man  catmot*  be  deprived 
exc^t  by  the  sentence  of  a  Court*  of  Justice  ; 
hnt  he  was  dependent  on  th^  will  of  his  supe^ 
riors,  and  might  be  dismissed  from  it  at  their 
pleasure.  Kit,  on. the  other  hand,,  this  sort  of 
office  is  always  held  during  godd  behaTiour,  and 
kept  generally,  and  indeed  wilh.&w  excqrtions, 
for  life,  not  remdveaUo.  like  th^  political  offi^ 
cers  of  the  state.  It  is  material  4o  attend  ta 
this  in  considering  jta  value  as  compared  to  an 
annuity,  and  likewise  ikt  reiqposisilnlity  attach- 
ed to  it,  and  that  It  is  laborious. ' 

These  show  this  not  to  be  a  mere  matter  of 
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ttCDimt»  us  it  ceases  to  be  so  if  ytm  bsye  to       irfirsBi 

dbnsider  the  nature  of  the  office«     This- also   Yopkg&Co. 

a|ipe£U*s  eieaiiy  from  the  pursi^r's  own  state- 

m^,  who  Mys  yon  must  confiider  the  prospect 

he  had  of  rifling  to  a  better  sittiatioo»  and  that 

fai$  dtsaissai  had  abridired  his  power  of  retiriii^i 

In  c<»«derii.g  tl^  cbum  in  referenee  to  hk 

nght  to  retire,  it  k  proper  to  mention  that  the 

Act  of  Parliament  only  puts  it  in  the  power  of 

his  superiors  t0  give  a  proportion  of  the  salarr» 

but  th^  he  caanot  exact  it  as  a  matter  of  right. 

.  .  The  second  issue  is  not  sent  here  as  ques- 
tiranUe,  but  the  malice  and  falsehood  are 
decerned  by  the  interlocutor.  If  the  case  had 
heeax  sept  without  this  findiug^  the  pwsuer 
must  have  proved  a  c^e  sufficient  to  inf^  ma- 
lice* but  being  found,  it  throws  the  proof  of 
any  facts  that  would  lessen  the  degree  of  ma* 
lice  on  the  defenders^  and  they  have  led  no 
evidem^e*  • 

I  have  to  repeat,  that  with  the  former  trial 
you  have  nothing .  to  d6 ;  you  mu^t  not  allow 
it  to  operate  upon  your  verdict,  but  must  find 
froi;^  the  evidence .  which  has  been  laid  jbefore 
yqu,  sQparatJQg  the  damages  as  to  each  issue. 

.  When  there,  is  actual  loss  proved,  as  matter 
of  account  it  is  a  debt,  and  you  must  find  it, 
whatever  may  bjs  the  consequences.;.  b}it  the 
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question  of  solaUum^  which  is  one  of  diaere^ 
tion,  will  be  moderated  and  regidated  in  its 
amount  where  it  is  oomhined  with  sueh  a  case. 
In  all  cases  of  Solatium  I  eensider  it  to  be  my 
duty  to  advise  a  Jury  to  aittond  to  the  situation 
of  a  defender,  and  not  to  give  such  dami^ges 
as  will  lead  to  lengthened  imprisonment ;  but 
cases  may  occur  in  which  damages  are  in  the 
nature  of  a  debt*  In  sudi  ^cases  there  ou^t 
to  be  no  regard  to  consequences  in  giidng  the 
damages. 


Verdict,—"  Find  for  the  pursuer  on  the 
first  issue  damages  L.  1800,  and  on  the  se* 
"  cond  issue  L.  200." 


€i 


Moncreiff,  Cockbum,  and  Keay,  £bt  tlie  Pursaen 

Jeffrey,  J.  A,  Murray,  and  Cuningkfime,  for  tbe  Defbnders^ 

(Agents,  John  TtM^jum  w.  s.  and  Jot.  Stuart y  w.  8.) 
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•etted  ror  an 
illegal  useola 
oqpckML 


Manuel  v.  Eraser^ 

I  HIS  was  a  petition  and  complaint,  contaming 
a  claim  of  damages  for  an  illegal  and  oppres^ve 
use  of  diligence. 
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DfiFENCE*— The  diligence  was  not  used.  mxnvel 


1SSUBS4 

"  Whether,  on  or  about  the  5th  day  of  No- 
**  veftiber  1811,  the  pursuer  was  apprehended, 
^^  taken  into  custody,  and  carried  as  a  prisoner 
'*  to  Edinburgh,  to  the  injury  and  damage  of 
''  the  said  pursuer,  by  Archibald  Watson,  a 
••  messenger,  by  directions  from  the  defender, 
*^  and  in  virtue  of  the  caption  produced  in  pro^^ 
^  eess,  raised  at  the  instance  of  James  Baillie 
*^  of  Falahill,  against  the  pursuer  ? 

**  Whether  the  pursuer  was  detained  in  cus* 
^'  tody  of  said  messenger,  acting  under  the 
*<  authority  afbresmd,  for  some  time  after  he 
«<  was  brought  to  Edinburgh,  and  until  the 
^<  pursuer  granted  a  letter,  promising  or  bind- 
ing himfietf  to  appear  before  the  said  defend-^ 
er,  upon  the  8th  of  November  181 1,  or  about 
**  that  time,  to  the  injury  and  damage  of  said 
••  pursuer  ?•' 

Bjf  a  series  of  transactions,  which  it  is  unne« 
cessary  to  detail,  James  BmlHe  of  Falahill  ob- 
tained ultimate  diligence  on  a  bill  for  L.  30 
against  the  pmrsuer,  Who  resided  wHh  his  fit- 
ther,  a  farmer  at^  Nluirhead.  This  sum  the  de- 
fender^ Mr  FrawtJi&  Fraser,  writer,  was  employ- 


ee 


999  CA81S8  TRIED  IN  Mar«  19^ 

Manuel       fe^  as  agent  for  the  purdtier  to  pay.     Some  dif- 
Fraser*       ficulty  arose  as  to  the  discharge  to  be  grantedy 
and  a  litigation  ensued,  in  which  Mr  Baillie  was 
uiisuccessfuL 

When  the  debt  was  paid,  the  caption  and 
other  documents  were  put  into  the  hands  of 
the  defender.  In  his  pleadings  in  th^  Court 
of  Session,  though  he  denied  that  the  caption 
had  been  used  against  the  pursuer,  he  maintainr-* 
ed  that  he  was  entitled  to  use  it,  in  order  to 
enforce  payment  of  an  account  of  expences,  o- 
mounting  to  L.  1 9,  >*s.  Id.  due  to  himself.  The 
pursuer,  on  the  other  hand,  denied  that  he 
owed  any  thing,  as  he  had  enabled  the  defend'^ 
er  to  pay  the  L.  W  due  to  Mr  Baillie;  and  any 
expence  connected  with  the  discharge  Ought  to 
have  been  paid  by  that  gentleman.  The  ac* 
count  of  expences  was  substquently  paid,  and  it 
appeared  frota  the  discharge  granted  by  the 
defender,  that  only  L;^  of  it  was  due  by  the 
pursuer  ;  the  rest  being  for  business  done  for 
his  father; 

The  defender  stated  that  the  caption  had 
been  put  into  the  hands  of  Watson  the  niessen- 
ger,  to  be  delivered  up  alopg  with  the  other 
documents,  in  case  the  .account  was  paid,  and 
Watson  made  a  similar  statement}  at  the  trial* 
His  story  was,  that,  beiq^iin  the  neighbour- 
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hood,  he  called  for  the  pursuer  i^ith  the  papers, 
and  that  the  pursuer  voluntarily  accompanied 
him  to  West  Craigs,  and  from  that  to  Edin*!^ 
burgh  in  a  Glasgow  coach. 

On  the  other  hand,  it  ,was  proved  that  the 
pursuer  made  known  that  he  intende4  to  be  in 
EcUnburgh  the  day  foUpwing  that  in  which  he 
came  with  Watson,  and  that  while  in. Watson- s 
eompaay  he  stated  to  a  man  on  the  road  to  West 
.Craigs,  and  also  to  the  landlord  of  that  inn, 
that  he  was  a  prisoner. 


Manuel 

Faaser.. 


The  innkeeper  at  West  Craigs  was  called, 
and  asked  what  the  pursuer  said  when  brought 
there. 

Lord  Chief  Commissioner.— Is  this  evi^ 
dence  ? 

Jeffrey^  fo]^  the  pursuer,— -I  am  entitled  to 
lay  the  ground  of  a  cros^examination.  It  is 
not  competent  in  general  to  prove  the  state- 
ments  by  a  party,  but  if  it  be  a  statement  made 
at  the  time,  in  presence  especially  of  the  aecre- 
dited  agent  of  the  opposite  party,  who  would 
immediately  contradict  it  if  not  true,  I  am  en- 
titled to  prove  it. 

Lord  Chief  Commissioner. — My  objection 
was,  that  you  was  proving  a  statement  of  the 
pursuer,  and  bringing  that  to  afiect  the  de- 


Before  a,  wit- 
ness for  the 
pursuer  is  call- 
ed on  to  prove^ 
staremenf; 
made  bv  him, 
it  mus-t  be  pro- 
ved that  the 
person  in 
whose  presence 
theywerema'le 
was  the  accre- 
dited agent  of 
the  defender. 
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A  party  may 
in  certain  cir- 
cumstances 
discredit  his 
own  witness. 


fender.  This  cannot  be  evidcAice  unless  ha 
was  present.  You  have  come  too  soon  wiith  tins 
eridence ;  you  ought  first  to  proYe  that  Wat« 
son  was  the  accredited  agent  of  this  party. 

During  the  examination  in  chief  of  Watson 
the  messenger,  he  was  peremptorily  called  upon 
by  the  pursuer's  counsel  to  give  an  expUeit 
answer  to  a  question.  The  defender,  who  acU 
ed  as  his  own  agent,  personally,  submitted  that 
this  was  an  improper  threat. 

Lord  Chief  Commissioner.— -If  this  was 
not  a  person  who  had  been  emiployed  by  you, 
and  if  he  had  not  shown  himself  a  very  unwiU- 
ing  witness,  I  would  have  checked  this  stile  of 
examining.  A  party  cannot  discredit  his  own 
witness  ;  but,  if  a  witness  turn  out  adverse  and 
unwilling  to  speak  the  truth,  justice  may  re« 
quire  a  relaxation  of  this  rule. 

In  the  course  of  his  exa^mination  the  witness 
stated,  that  he  k^  a  Ikk^  in  which  he  entered 
all  his  business  done  as  a  messenger*  and  that 
there  were  entries  for  business  done  for  the  de-* 
fender. 

The  counsel  &r  the  d^ender  then  asked  the 
nature  of  these  entries,  On  a  sug^estiim  fix)m 
the  Bench  that  this  was  irregular* 

7 


ISIS,  TR£  JURY  COURT.  S9l 

J^^9  f^T  the  pursuer,  8aid,-*Far  from  ob« 
jectiDg  to  the  production  of  this  book»  I  shall 
consider  it  m  iudulgenqe  if  the  Court  will  ai- 
low  the  witness^  in  custody  of  a  macer,  to  go  for 
the  book ;  this  is  sometimes  done  in  the  Court 
of  Justiciary. 

The  book  was  accordin|ply  sent  for,  and  ther^ 
appearing  to  be  one  or  more  leaves  taken  out, 
» long  examination  of  the  witness  took  place. 

Before  calling  the  next  witness*  Mr  Jefirey 
stated  that  he  thought  it  fair  to  mention  who 
the  other  witnesses  were  whom  he  offered: 
there  was  here  siich  a  penuria  testrnms  that  he 
thought  it  proper  to  ofier  the  &ther,  mother, 
brother*  and  sister  of  the  pursuer  i  he  was  aware 
that  they  must  be  received  cuni,  nofa^  but  it 
was  proper  to  offer  them,  as  Sinclair  the  coil- 
current,  the  only  indiflferent  person  present,^ 
was  dead«  He  also  meant  to  call  the  former 
agent  in  the  cause  to  prove  that  th^  messenger 
at  imt  time  admitted  having  brought  the  puir- 
stier  as  a  prisoner^ 

Bosvoelk*^Th»  manner  in  whieh  the  o&r 
is  made,  shows  that  the  otl^r  pairty  are  aware 
tlutt  it  is  incompetent.  By  law,  s^ch  witnesses 
are  utterly  excluded. 

Lord  Chief  Commissioner. — We  must 
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Mamvel      snstaai  the  objection  to  tke  near  relations.    It 

Frasbr.       bas  also  been  already  decided  that  we  cannot 

Hy»iop«!l3[ii-  i^^^**^  ^^*^  *  former  statement  made  by  a  wit* 

&c.  /f^raiss.       After  the  case  was  <^ned  for  the  defender^ 

but  before  he  led  his  evidence, 

Jeffrey^  for  the  pursuer,  said,-— *I  think  it 
right  to  intimate  now,  that  if  the  defaider  does 
not  produce  his  own  books,  (to  which  I  wave 
any  objection,)  showing  the  payments  made  to 
this  messenger,  I  shall  found  on  it  as  a  matter 
of  argument  to  the  Jury.  He  may  now  send 
/or  his  books.  ' 

Boswellj  for  the  defender,  said  he  had  no 
objection  ;  but  did  not  produce  them. 

Lord  Chief  Commissioner. — 'The  defondar 
could  not  make  his  own  books  evidence  for 
him  ;  he  cannot  therefore  be  expected  to  hai« 
them  here.  He  could  not  be  prepared  for  what 
has  occurred. 

A  witness,  who  had  been  an  apprentice  of 
the  defender  in  181 1,  was  asked  by  his  counsel 
whether  the  pursuer  came  as  a  prisoner  to  the 
office  of  th&  defender. 

Lord  Chief  CoMMissioN£R.«^This  is  a  con- 
clusion to  be  drawn  by  the  Jury.    The  qiies^ 
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tiens  ought  to  be^  How  4id  he  come  ?  Was  sny      MAmixb 
<Ae  with  him  ?  &e*  '       Praaek. 


Jeffireyy  in  opening  the  case,  and  also  in  re- 
]^y,  contended,— This  is  a  gross  and  oppres- 
(ftive  use  of  legal  diligence.  After  the  lament- 
able exhibition  the  messenger  has  made,  you 
must  ju%e  from  the  real  evidence  in  the  case* 

The  defender,  in  his  pleadings,  coirtends 
that  he  was  justified  in  using  the  caption,  and 
admits  that  he  gave  it  to  the  messenger ;  with 
this  opinion  in  law  you  will  judge  whether  he 
was  likely  to  tell  him  not  to  use  it.  If  the 
messenger  exceeded  his  instructions,  still  his 
employer  is  liable.  In  the  case  of  Stewart, 
quoted  on  the  other  side,  where  a  mess^ager 
imprisoned  a  man  a  second  time  on  ^he  same  Anderson  v.  Or- 
diligence,  the  agent  was  held  liable.  nuary  1750. 

Kilk.  489. 
M.  18949. 

BosweU,  for  the  defender, — It  is  painful  to 
see  a  witness  who  does  not  at  once  speak  out 
distinctly ;  but  there  is  no  proof  of  the  caption 
being  executed.  The  defender  would  have 
been  justified  in  taking  an  assignation  to  the 
debt  and  using  the  diligence.  The  instruc- 
tions given  were  to  deliver  up  the  papers,  not  ^^^^^{^  ^ 
to  execute  the  caption.  Watson  acted  as  ageut,  Othen,  eth  > 
not^  messenger.^  the  pursuer  has  not  proved  'AlHt. 
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MAMvsir      the  instructions  to  apprdiend^  md  the  defoid* 
er  is  not  liable  for  any  exce^  hj  the  metfeng^* 

JiORD  Chi£f  CoMMissio^iL~-It  is  unne^ 
cessary  to  go  into  the  details  of  the  origin  of 
the  case  ;  it  arises  from  this,  that  after  a  ciq>tian 
was  ei^hausted,  it  was  put  into  the  haiids  of  a 
messenger,  and  the  question  is>  whetheir  it  was 
executed* 

The  issues  were  framed  after  much  consi- 
deration and  even  alt^cation,  wd,  to  throw 
light  on  them,  it  is  proper  to.  mention^  that 
there  is  a  subsequent  interlocutor  of  the  Lord 
Ordinary,  in  which  he  finds  that  the  (fefender 
had  no  right,  to  use  this  diligence^ 

The  first  is  the  luaterial  issue,  and  under  it 
there  are  three  propositions  which  you  must 
consider  y  Istf  That  the  pursuer  was  tid^en ; 
Qdf  That  this  was  done  by  virtue  of  the  exhaust- 
ed caption,  and  by  direction  of  the  defender ; 
3dj  If  you  find  these  two  in  the  affirmative, 
then  you  must  assesis  the  damagtes^  The  evi- 
dence  of  the  second  issue  is  ^xtrem^ly  slight, 
and  rests  on  some  admission  in  the  pleadings 
in  the  other  Court. 

The  testimony  given  as  to  what  was  said  in 
^  presence  of  the  messenger  is  negative  testi- 
.  mony ;  there  is  no  ^rwi  that  he  heai:d  the 
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rtMement ;  he  is  not  {»t)Ved  to  have  done  eny  MAnust 
thiBg  in  oonsequence,  and  this  evidence  could  FRAsfiu 
Bot  be  takeaa  in  opposition  to  positive  testimony. 
The  meKsengeTf  too,  is  deaf^  but  you  must  sup- 
pose the  man  who  went  with  him  was  not ;  the 
innkeeper  states  that  they  had  a  good  deal  of 
conversation  on  the  subject,  and  that  neither  of 
them  contradicted  the  statement*  This  goecf  fyx 
to  establish  the  i^rehension  or  taking ;  and  if 
the  pursuer  w^s  apprehended  and  brought  to 
£dinbm]^h,'-^if  dq>rived  of  his  liberty,  this  i|  as 
much  an  imprisonment  in  law  as  if  he  had  been 
in  the  closest  prison.  Either  by  persuasion  or 
compulsion  he  is  prevented  from  bringing  his 
cart  to  Edinburgh,  &c.  and  you  must  consider 
whether  it  is  likely  he  would  have  acted  in 
this  way  if  left  to  the  freedom  of  his  will. 

You  must  look  to  all  the  probabilities  in 
judging  of  Watson's  evidence*  ^  It  requires  a 
strong  case  to  entitle  a  pursuer  to  treat  a  wit« 
ness  brought  by  himself  as  this  witness  was 
treated  by  the  pursuer ;  but  to  the  general 
rule  there  is  m  exception,  and,  from  what 
appeared  very  early  in  the  testimony  of  this 
witness,  I  think  the  Court  did  right  in  allow* 
ing  it  here. 

After  commenting  on  the  evidence  in  detail^ 
his  Lordship  said,— 'If  you  think  that  the  mes- 
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**i."""'  senger  used  the  caption,  or  that  he  made  the 
pursuer  believe  he  had  a  caption  to  enforce 
pfiyraent,  then  you  will  find  in  the  affirmative ; 
if  you  think  he  had  it  merely  to  be  delivered 
up  ais  a  document,  then  you  will  find  in  the 
negative. 

On  the  second  point,  I  state  to  you,  that  if 
Watson  brought  the  pursuer  as  a  prisoner,  then 
this  is  the  act  of  the  party  who  put  the  caption 
into  his  hands ;  the  directiojis  given  by  the  de- 
fender  depend  on  the  credit  due  to  Watson 
compared  with  the  other  circumstance*  of  the 
ease.  You  see  that  this  party,  from  1812  to 
1818,  maintains  his  right  to  use  this  diligence, 
(which  was  dead  and  at  an  end,)  and  ydn  must 
oonsider  whether  he  did  not  convey  the  same 
opinion  into  the  instruction  to  Watson,  and 
whether  Watson  did  not  act  upon  it. 

The  only  other  point  is  the  damages,  which 
ought  in  all  cases  to  be  ^ven  as  compensation, 
not  as  punishment*    • 

# 

Verdict  for  the  pursuer,  damages  L,  125* 

W,  Bostvelly  for  the  Defender. 

(Agents,  And,  Paterton  and  Parttf.y 
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PRESENT, 

•■      ■  '  • 

lORDS  CHIEF  COMMISSIONER  AK1>  GILLIE^. 


/ 


Welsh  and  Izat,  v.  Stewart  and  Others.        March  84. 

Xhis  was  an  action  of  declarator  and  damages  l>aiDa|;e8  a». 

by  .Welsh,  the  purchaser  of  part  of  the  forest  of  purchaser  of 

Culrofis,  and  Izat,  his  cautioner,  against  the  ^^m^^^^ 

creditors  of  the  Earl  of  Dundonald,  itnd  thjB  {«•*  f^  ?<»J 

having  mtt- 

agents  who  conducted  the  judicial  si^e  of  his   mated  to  the 
estate^  for  being  prevented  from  cutting  wo6d  fhe  la^dTuie 

down* 

Defence. — ^No  damage  wa$  sustained ;  bnt, 
if  there  was  any  damage,  Lo^rd  Keith,  the  pur- 
chaser of  the  ground,  is  liable* 

Welsh,  the  pursuer,  purchased  lots  11,  IS, 
14,  and  15  of  the  wood  of  the  forest  of  Cul- 
JOSS  at  a  judicial  sale,  on  SOth  January  18()52. 
By  the  articles  of  roup,  the  wood  was  to  be 
removed  by  20th  October  18()J« ;  but,  pn  ap- 
plication by  Welsh  to  the  Court  of  Session,  in 
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WiLSH,  &c.     iSdS,  the  time  was  prolonged  to  dOth  January 
8tewart,&c.    I8O7.     In  November  180(5,  the  ground  of  the 

forest  was  sold  by  the  same  parties,  and  pur- 
bhased  by  Lord  Keith  ;  but,  in  the  articles  of 
roup,  no  notice  was  taken  of  the  prorogation  of 
ihe  time  for  removing  the  wood* 

In  1804,  Lord  Keith  obtained  an  interdict, 
which  subsisted  for  a  short  time,  prohibiting 
the  pursuer  from  cutting  the  wood  ;  and,  after 
h  great  deal  of  litigation,  he  obtained  another 
jm  Ist  February  1806,  whieh  continued  in 
force  till  June  1807»  when  it  was  decided  that 
the  pursuer's  right  to  cut  th^  wood  endured  tp 
«Oth  January  I8O7. 

In  1814,  Welsh  raised  the  present  action^ 
which  cbneluded  that^  in  consequence  of  what 
had  taken  place  in  the  action  with  Lord  Keith, 
the  defenders  had  no  right  to  require  payment 
isf  the  pride  of  lot  1^  of  the  wood,  nor  of  the 
hM  of  that  of  lot  14^  and  also  concluded  for 
damages  for  the  loss  which  he  had  sustained 
by  being  prevented  from  cutting  a^d  carrying 
away  the  wood  purchased  by  hkn. 

Lord  Pitmilly  found,  that,  in  consequence 
bf  tibe  delenders^  having  ne^ected,  in  the  ar- 
ticles of  sale  of  the  land,  to  rc^r  to  the  proroga- 
tion of  the  time  for  euttmg  the  wood,  the  pur- 
ser was  entitfed  to  <£uni^es  as  to  lot  15,  htst 
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Mb  as  i0  the  otber  lots.    Inter  alia  the  inter-    Weuh,  && 
locutor  found,  *^  That  the  pursuer  was  put  to   SrBWAiiTy&c*. 
*^  expence  in  the  action  with  Lord  Keith,  and 
^^  is  said  to  have  sustained  certain  dam^es,  in 
*<  so  far  as  relates  to  lot  \5^  at  the  commence- 
**  ment  of  the  process/* 

"Elie  condescendence  lodged  for  the  pursuer 
stated,  That  the  quantity  of  wood^  as  ascertain- 
ed  by  the  articles  of  roup,  was  16^900  leet,  of 
whidfi  ^400  had  been  cut*  It  farther  stated^ 
that  the  price  at  which  the  pursuer  purchased 
k  was  6d.  ^  foot,  while  wood  of  the  same 
quality  sold  in  1806  at  Is.  6d.  and  2s.  per  ibot* 
Afterwards  the  case  was  sent  to  the  Jury  Court 
to  try  the  following  issue : 

^  What  losis  and  damage  the  pui^uers  have 
*<  sustained  in  consequence  of  the  negligence 
^'  of  the  defenders,  whereby  the  pursuers  werd 
^*  involved  in  the  litigation  with  Lord  Keith^ 
**  relative,  to  the  firewood  on  lot  15  of  the 
''  Culross  estate,  purchased  by  the  pursuers  at 
^<  the  judicial  sale,  on  the  SOth  January  180^^ 
'*  and  in  consequence  of  the  interdict  obtained 
^*  on  1st  February  1806,  in  the  course  of  said 
<<  litigatioa  againat  dieir  euttii^  down  the  sind 
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MsTiU^ 


W£LSHi acc    <<  wood,  and  whioh  interdietsulisistedi 

stbwart,&c   **  January  1807  ?  "  * 


A  party  found 
not  entitled  to 
the  whole 
quantity  of 
wood  contain- 
ed in  a  docu« 
ment  produced 
by  him)  but 
only  to  the 
smaller  quan- 
tity which,  in 
his  condescen- 
dence, hesta* 
ted  to  be  the 
quantity  as- 
certained by 
that  docu« 
ment. 


Jeffi^ei^t  V^  Opening  the  caae  for  tibe  pimn^rj 
statedi-^There  i^  a.cjerieal  error  m  the  sehe*^ 
dule  annexed  to  the  issue*  and  the  first  piece  of 
evidence  we  produce  will  show  that  it  is  erro- 
neou8«  The  quaptity  of  wood  purchased  was 
SO,opp,  instead  of  lj^20U  feet ;  and  the  prke 
Was  4d.  instead  of  6d«  Thd  iium  in  the  scfae* 
diile  ought  therefore  t0  hai(e  b^n  the  diSkU 
ence  between  4d.  and  ^  on  14,600  .feet,  in^ 
steiid  of  the  di^renqe  between  ^*  ai|d'42£?.  oh 
iOfSOO  feet^  ,  This  beiog  the  case,  the  Jnry 
are  hot  limited  by  the  schedule,  but  nu|st  give 
what  is  proved,  as  they  are  not  restrained  by 
any  terms  in  the  summons,  interlocutor,  or 
issu^.     The  sanie  errors  as  to  quantity  and 


?.  The  following  sctiedule  of  damages  was  annexed  to  the  issu^ : 
.  '^  1.  The  difference  on  10,800  feet  of  wood,  betwixt  6d«  and 
"  28.  per  foot. 

*'  2.  The  loss  of  mariners^  wages^  provisions^  and  demurrage*  on 
**  a  sloop  in  the  harbour  of  Culross,  frond  soth  October  1804  to 
**  Ut  December  1804^  L.29,  St. 

<'  3.  Two  men  and  a  horse  kept  idle  during  said  period,  L.S3, 
«  168.  6d. 

<<  4.  Legal  fnsdceedings  with  Lord  Kdth/L;i79, 48.  7|d. 

<<  5.  Thepunuer's  trayelliog  expences,  L»46,  los*" 
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ptke  are  abo  m  ^e  cmdes0mdentet  if^fUsi  wel^^,  &c: 
arose  from  the  articles  of  roup  being  in  the  STswAkt;&c. 
hands  of  the  oth^  party  till  the  case  was  sent 
to  t\M  Court,  after  wfaidb  there  was  no  means 
of  rectifying  the  mistake,  as  the  ease  could  not 
be  s^nt  back  to  the  other  Court. 

L0RD  Chief  Commissioner. — ^The  Aiftie 
of  Lord  Keith  has  been  so  often  mentioned, 
that  I  wish  to  know  bow  far  he  is  interested, 
as,  I  understand,  in  this  part  of  the  island  it 
is  proper  for  me,  as  a  near  connection^  to  de- 
cline to  be  the  Judge  to  preside  in  the  trial  of 
these  issues,  if  it  aSBsets  his  interest. 

Cierkf  for  the  defender* — I  cmnot  say  how 
far  he  may  be  interested.  The  intereist  is  of  a 
very  shadowy  nature. 

Lord  Chief  Commissioner.— -I  wished  this 
ascertained  at  this  stage  of  the  proeeedings, 
and  consider  Lord  Keith  to  have  no  interest  in 
this  is^ue ;  my  uncertainty  as  to  the  fact  has 
prevented  me  from  interfering  while  Mr  Jeffrey 
waa  stating  the  case.  ■  , 

A  great  deal  has  been  said  of  the  issue  and 
schedule,  which  it  is  necessary  to  notice  now. 
We  do  not  sit  here  to  frame,  but  to  try  issues. 
If  the  terms  of  the  issue  be  doubtful,  then  I 
will  go  to  the  prior  proceedings  to  explain  it. 
Here  it  is  quite  clear  we  are  to  ascertain  da- 

c  c 
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Wsi,tH»  &c  MMigM  of  two  d«9criptiaii%  aruing  ftem  the  Qe- 
Srwwltkrsisfu  gUgeuoe  of  tliQ  defeadera.   In  gwend,  the  sum 

m^itiimed  in  the  sehedi^e  Mfithe  wne  a»  that 
ebimed  in  the  smm^^m  itUi^rtnct- 
ed  in  the  condescendenee.  The  purpose  of 
the  schedule  is .  to  point  out  to  the  Jury  the 
sum  beyond  which  they  cannot  go.  The  amount 
of  damages  must  depend  on  piTOofi  but  they 
cannot  go  beyond  the  sum  to  which  the  party 
has  restricted  his  claim^ 

As  I  see  the  openii^  $iounsel  k  mt  satisfied 
of  this,  I  must  have  recourse  to  the  condescen- 
dence»  where  I  find  it  so  stated ;  but  I  never 
will  have  recourse  to  this  exc^t  when  I  am 
driven  to  it.  The  schedule  is  certainly  ho  part 
of  the  issue ;  but,  when.  I  look  to  the  con- 
descendence^ I  find  the  quantity  and  price  there 
stated  to  correspond  with  it. 

/S2^^«— The  fiisst  article  in  the  oondescen- 
denqe. states  that  16,@00  is  the  quantity  *^  de- 
^*  clared  by  the  article  of  rwp ;"  now^.thejar- 
ticles  of  roup  show  it  was  a  laiger  quantity  > 
the  Jury,  therefore,  must  choose  between 
tlu^m*       . 

Lord  GiLLi£s.-~Mr  Jeffi:ey  says  the  articles 
of  roup  show  the  quantity ; ,  but  tb^e.  condeacen- 
deuce  is  a,  subsequent  (paper  put  in  by  the  pur- 
suer, in  which  he  limits  hk  claim.    It  is  admit- 
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tedtbatthi6ccnridnotbeain«d;edkitheCd^      WiMiHte. 
of  Seisfiion,  and  yet  ve  are  called  on  to  e(Meet  sriwArr^te. 
it  here.    The  only  point  before  the  Jury  is  fior 
damages  on  10^800  feet  of  woodi  and  they 
would  be  going  beyond  their  oath  if  they  went 
beyond  this  limit. 

• 

The  pursuer  then  i»Y>dueed  the  articles  of 
roup,  to  which  an  objeetion  was  taken. 

LoBD  Chi£f  CoMiKissioNBR.^— -Tl^  doidbt 
is  not  if  they  are  authonticated,  but  if  they  are 
relevant. 

JeJfret/^^^We  produce  them  to  prove  the 
purchase  of  lot  15,  and  the  terms  of  that  pur^' 
ehase. 

They  were  accordingly  [o^Aieed,  alotag  with 
a  number  of  other  documents. 

The^rst  witness  was  a  man  who  had  been 
employed  by  the  purmxer  in  1804  to  cut  and 
saw  wood  in-  the  forest  of  Cufaross.  He  was 
adced  if  the  work  people  were  stopped,  and  at 
what  time? 

Clerk  objected, — It  is  not  competent  to  pvave 
an  interdict  by  parol  evidence. 

Bell,  fw  the  pursuer,-^  We  produced  exr 
pede  letters  of  suspension  containing  an  inter.* 
diet. 
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Wblm>  &C.  CferiL-^This  is  not  the  interdict  of  1806, 

SnwAftTyfte.  mentioned  in  the  intarloeutor  of  the  Lord  Or- 

circu^uncet  diBary,  but  one  in  1 804.  We  may  suppose  from 

in  ^di  an  jjjg  terms  of  the  interlocutor  that  there  was  an 

interdict  bav* 

ing  been  grant-  interdict  in  1 8(H»  but  these  expede  letters  afford 

found  compe-  no  evidence  that  it  was  intimated,  and  without 

by  woh^  intimation  it  is  good  for  nothing.     An  inter- 

dence  that  the  ^i  j^  the  Bill-Chamber  is  nothing  till  served : 

party  d/t  fcuto 

stopped  his        till  then  the  party  knows  nothing  of  it ;  they 
operauon.         attempt  to  prove  service  by  parol  evidence  in- 
stead of  a  written  intimation* 

Lord  Gillies. — Is  it  not  neciessapy  under 
the  issue  to  prove  that  the  pursuers  were  stopped? 
.  The  interlocutor  is  very  general.  What  aie 
these  damages  in  the  commencement  of  the 
process  ?  The  expede  lett^it  prove  that  an  in- 
terdict was  granted,  and  the  existence  of  it  is 
admitted  in  the  answers  to  the  condescendence, 
and  you  only  say  it:does  not  apply  to  this  Iot« 
If  we  require  proof  of  r^ular  service^  there  is 
scarcely  any  case  in  which  a  patty  will  be  able 
tp  recover  dam^s,  as  the  written  intimation 
is  scarcely  ever  preserved.  Besides,  I  doubt 
how  far  intimation  may  be  necessary ;  if  a 
party  is  de  facta  in  the  knowledge  that  an  in« 
terdict  is  .granted,  and  in  compliance  with  that 
interdict  abstains  from  doing  that  from  which 
he  was  interdicted,  J  hold  he  would  be  entitled 
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to  damages.     If  in  this  ca$e  the  cutting  was    WsbiH,  te. 

stopped  in  consequence  of  the  interdict,  it  is  a  8tewaiit»  &'t. 

nice  question  whether  we  are  entitled  to  pre* 

vent  them  from  proving  the  fai^t^     In  the  case 

of  the  North  Bridge.  Buildings,  if  the  interdiet 

had  be^n  granted,  and  beis^  notorious,  thfe 

parties  had  stopped,  (though  the  suspenders  dSA 

not  choose  to  intimate  it^)  I  am  rather  of  ^|^ 

nion  the  proprietors  would  have  been  entitlj^d 

'to  damages. 

Lord  Chief  Commissioner^ — I  wish. to  be 
sture  of  my  ground  before  delivering  an  o]^ni<m 
on  any  point  involving  the  technical  forms  ^ 
the  law  of  Scotland.  In  an;^  case  I  conceive  it 
incompetent  to  prove  by  parol  evidence  that»a 
party  wbs  stopped  by  a  legal  process.  It  isl  said 
this  interdict  was  not  served^  but  it  is  j^oved 
by  the  correspondence  produced  that  the  com- 
mon agent  was  in  the  knowledge  of  it ;  and 
that  being  the  case,  it  is  competent  to  prove 
that  de  facto  they  stopped. 

Ckrk^  for  the  defenders,  contended,*— -The 
proof  has  entirely  &iled ;  by  the  articles  of 
roup,  the  pursuer  was  bound  to  cot  so  much 
of  each  lot  each  year,  and,  therefore,  was  not 
entitled  (even  if  he  had  proved  the  quantity) 
to  the  whole  wood  remaining  on  the  lot,  but 
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WfiLtRi  &c    unly  to  what  would  have  remained  if  it  had 
8TEWAiLT,&e.  been  cut  in  terms  of  the  agreement.    The  in* 

terdiGt  in  1804^  does  not  apply  to  lot  15,  and 
the  one  in  1806  could  not  stop  them,  as  it  was 
laot  granted  by  the  Lord  Ordinary  on  the  bills; 
but  by  the  Court,  and,  of  course,  could  be 
brought  under  review,  and  the  operations  might 
haTe  gone  on  till  it  was  finally  decided.  After 
the  case  Was  decided  against  Lord  Keith  in 
1807,  the  pursuer  might  have  gone  on  cutting 
the  wood  for  a  year,  because  Lord  Keith  had 
no  right  to  derive  any  benefit  froin  his  illegal 
interference,  by  Which  the  pursuer  had  been 
prevented  for  a  year  from*  cutting  the  wood. 
This  issue  is  sent  to  ascertain  the  damages  due 
to  the  pursuer,  not  the  degree  of  the  fault  of 
the  defendera,  and  though  damages  have  been 
found  due,  he  has  failed  to  prove  any. 

LoBD  Chief  CoMHisaniNEE.— Hie  issue 
has  relation  to  the  amount  of  damages  only, 
and  we  have  only  to  do  with  the  issue,  not  with 
the  other  parts  of  the  proceedings  in  the  Court 
of  Session.  If  the  issue  be  doubtful,  the  Comrt 
'  will  ex^ain  it  to  the  Jury,  and  for  this  purpose, 
ihey  will  hkve  recoime  to  the  prior  proceed- 
mgs ;  but,  in  thiacase,  if  we  separate  the  issue 
into  parts,  it  will  appear  to  be  quite  distinct^ 
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In  the  first  part  it  is  assumed  that  the  damage  Welsh,  &c 
was  occasioned  by  the  negligence  of  the  de«  frrtwAKT,  &e. 
fenders,  and,  the^ef<Nre^  we  must  hold  the  negli* 
gence  to  be  found  by  the  Court  ef  Session.  In 
jud^ng  of  this  case  we  must  look  to  the  testi* 
mony,  not  the  alignment,  and  must  confine  our 
attention  to  what  is  proved  as  to  lot  15»  and 
lay  out  of  Tiew  any  proof  applicable  to  the  other 
lots. 

The  second  part  is  the  litigation  with  Lord 
JCeith. 

The  third  is  the  damage  occasioned  by  the 
interdict  obtained.  Here  we  must  distinguish 
between  the  interdict  1804  and  1806.  Much 
general  doctrine  has  been  stated  on  this  sub- 
ject, which  in  the  other  Court  may  be  a  proper 
subject  of  discussion.  But  here  we  are  merely 
to  try  the  issue.  In  the  schedule  of  damages 
five  artides  are  specified ;  the  4d  and  Sd  ar- 
ticles relate  to  other  lots,  and  as  to  article 
6th  no  proof  was  brought ;  we  must  therefore 
confine  our  attention  to  the  1  st,  which  includes 
the  damages  far  thcf  interdict^  and  to  the  4th, 
which  includes  the  expelMre. 
^  This  case  is  ushered  in  with  the  precision  of 
^  schedule  of  damages,  and  is-  foUowed  by  such 
a  looseness  1^  proof  as  I  never  before  vritness* 
4^d,  which  renders  the  ease  an  extremely  diffi- 
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iv^Bf^Ht  &<;.    cult  one  for  the  Court  and  the  Jarjr»  beciuse 
STfwA&T»i&c  the  Court  sending  it  could  only  intend  that 

we  should  find  such  damages  as  are  proved. 

As  to  the  expimce,  an  account  is  giv^i  in 
amounting  to  L*  13^»  but  it  es^tends  to  a  much 
longer  period,  and  embraces  several  ajrtioles 
which  do  not  appear  to  me  to  relate  to  the  legfX 
proceedings  with  Lord  Keith.  In  one  view  of 
the  account,  it  appears  to  me  that  it  ought  to 
be  reduced  to  L.  46,  and  in  anoth^  to  L.  13. 
Though  the  evidence  given  was  extremelyjoose, 
I  am  not  entitled  under  the  terms  of  the  int^- 
locutor  to  withdraw  it  from  you  entirely;  you 
must  therefore  considfr  it,  and  reduce,  the 
amount  to  what  you:  jthink  j«stly  due. 

lliemain  question  is  the  remaiiiiiig  one,  be^ 
ing  t^e  difference  of  price  on  10,800  feet  of 
^  wood.  Here  you  have  heard  the  party  attempt 
j»  enlarge  hjs  claim  from  10^00  to  14,600.  It 
haj^ene^  h^re,  as  is  frequently  the  ease,  whe- 
ther from  mji^take  or  admia^OB,  that  the  party 
started  at  a  disadvantage.  The  proof  is  very 
vague  and  unsatisfactory,  and  I  scarcely  know 
to  what  evidence  to  rafer  yop.  The  two  work- 
men examined  can  give  scarce  any  account  of 
the  quantity,  and  the  estimated  quantity. would 
give  the  party  double  that  to  which  he  has 
restricted  hisoself*     You  miut  consider  how 
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much  under  10,800  feet  you  can  give ;  but    Wuvit  &«• 

must  not  include  the  growing  wood,  or  that  STBwMT«ac 

carried  to  Kirkton  f^rm  by  the  pursuer.    On 

the  whole,  you  wfll  fffe  what .  sum  you  think 

right  as  the  amount  of  the  expences,  and  on 

account  of  the  pursuer  having  his  property 

locked  up  for  soDoe. tune. 

Jcffif^f  for  the/powii'Br,^-'*»'EgECgpted.  ti»  the 
direction  not  to  take  into  consideration  the 
evidence,  of  a  lai^er  quantity  than  was  contam* 
ed  inut^  eoilidescendencer 

Lord  Giu.xs8^^^The  difecdcn  wai^  lliat  ^ 
yoBi  hadigiveii  OTidence  of  a  lavgnr  qua&tityi  it 
woidd !  not  have  betta  eonpatent^td  conaderitw 
You  have  only  proved  propertionB  oif  the  ^hde 
quantity. 

Lord  Chief  Cob^meissioner.-— The  observa- 
tion I  made  ^q^pbes  both  to  quantity  amd  price. 
I  dotibt  if  thew  is  •  evidence  oS  the  quantily  \ 

tlie price  isproved to  have  been 4d«  not  6d« 

'  •  • .  •  '.  *  * 

Vevdiot  for  the  pursoen,  damages  L»  290. 

Jeffrey  and  Jl*  Bell,  for  the  Pursuers. 
Clerk  and  Cuninghame,  for  the  Defenders. 

•  4    0 

(Agents,  David  Scott,  w.  8.  and  Roger  Aytoun^  w.  s.> 
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tin  Lomo  cifity.  coMMiMiOHfiE. 


.      1818. 

March  f  5* 


Dimagcsfbr 

ananltandbat* 

tery. 


This  was  an  actkm  of  damages  for  assault  and 
battery. 


i:-T^i^^'^  u 


Defence.^— The  defender  ia  of  a 
diapoaitioiii  but.  was  much  istosiflaiedT  at  the 
tixptep  aadjcaimot  say  whether!  he  gave  tbe  bbw^ 
but  if  he  didf  it : was  in  defeadiog  hiimaelf  from 
ab  attack  bv  a  mob* 


I  . 


•    •  ISSUE. 

*'  Whether^  upon  the  evenii^  of  the  S/th, 
ormoming  of  the  28tfa  (^  Seplsniber  1816^ 
or.  about  that  time»  the  defonder  did,  in  the 
Bridge  Street  of  Dunfermline,  or  in  the 
.  n^ghbourhood  thereof,  ,vio).ently  assault,  and 
cruelly  beat  and  bruise  the  pursuer  to  the  ef- 
fusion of  his  blood,  witb  a  pistol  or  other- 
wise 5  or  whether  the  pursuer  did  first  as- 
sault and  strike  the  defender  ?*' 
*'  Damages  laid  at  L.  1000/' 
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Oh  the  night  ©f  the  harvest  fair  ai  Dun-  9tmmd 
fermline,  when  the  pursuer,  along  with  three  HsMMmtoM 
others,  was  returning  hame,  there  was  a  riot  in 
the  streeit,  aiid  the  defender,  who  is  an  officer 
of  Excise,  ivas  going  about  in  a  riotous  man** 
ner,  swearing  and  calling  on  any  one  who  would 
take  him  up'  to  fight.  He  dropped  a  pistol, 
which  he  usually  carried  as  a  revenue  officer, 
near  one  of  the  pursuer's  companions,  who 
noticed  Uie  circumstaniee,  and  the  pursuer 
said  it  was  not  fair  to  have  fire-arms.  Upon 
this,  the  defender  knocked  him  down  by  giv* 
ing  him  a  severe  blow  on  the  face ;  when  the 
pursuer  got  up  he  ran  through  the  crowd, 
calling  where  is  Henderson,  but  very  soon  af- 
ter required  assistance  to  go  to  his  father's 
house. 

A  surgeon  was  called  to  dress  the  wounds 
which  appeared  to  have  been  inflicted  with  a 
round  instrument.  The  bone  of  the  nose  was 
broken,  and  several  pieces  of  it  were  extracted. 
The  surgeon  attended  him  for  several  months, 
and  his  account  for  medicines  and  attendance 
amounted  to  L.  20  or  L.  25.  The  pursuer 
was  not  attentive  to  the  medical  directions 
given  him,  but  it  was  impossible  to  ascertain 
what  part  of  the  medicines  or  attendance  was 
rendered  necessary  by  his  indiscretion. 
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During  part  of  his  iUness*  the  pursuer  had 
an  allowance  from  a  friendly  society^/  .  This  al- 
lowance was  stoppedi  as  he  would  not  engage 
to  reimburse  the  society  in  the  event  of  suc- 
ceeding in  this  action,  unless  they  wpuld  assist 
him  with  funds  to  carry  it  on. 

On  the  part  of  the  defender,  a  constable  was 
brought  forward,  who  swore,  that  hearing  a 
noise  in  the  street,  he  went  out  with,  the  key  of 
the  door  of  his  house  in  his  hand ;  that  he 
was  at  first  knocked  down  himself,  but  after- 
wards struck  several  people,  and  among  others 
knocked  down  the  pursuer  by  a  blow  on  the 
face* 


A  witness  was  called  by  the  pursuer  to  prove 
what  took  place  on  the  night  of  the  fair.  With 
a  view  to  show  that  the  pursuer's  illness-  was 
feigned,  and  that  he  was  dismissed  from  die 
friendly  society  on  that  account,  the  witness 
was  asked  on  his  cross-examination  whether  the 
pursuer  was  a  member  of  the  friendly  society  ? 
Objected.— This  is  not  cross  to  the  examina- 
tion in  chief,  and  it  is  hearsayi  as  the  witness 
is  not  treasurer  or  secretary  to  the  society,  and 
was  not  a  member  at  the  time. 

Lord  Chief  CoMMissioN£R.r*-It  is  unne- 
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oessaty  tjo  decide  the  latter  ^int,  as,  in  my      Fonoii 
view,  this  i^  blearly  not  ctosH  to  th«  exa&nina-    HtNDneoN: 
tion  in  chief:  ^    J  '^'^^ ' 

The  surgeon  was  allowed,  in  the  course  of  his   A  witness  aU 
examination,  to  look  at  notes  taken  by  himself  a^^otes^taken 
of  entries  made  in  his  dAy-bo<^  at  the  time  he   ^^^^yj^  . 
attended  the  pursuer ;  he  wajs  also  allowed  to  book, 
state  generally  the  amount  of  his  account, 
which  he  had  looked  at  the  day  before,  but  had 
not  blt)ught  along  with  him. 

One  of  the  witoesses  for  the  defi^nder,  in  his 
examination  in  iniHaUbuSf  statedf  that  he  had 
seen  a  paper  in  the  cause, — ^had  been  consulted 
in  it,  though  not  of  late,  and  when  this  action 
was*  threatened,  had  been  employed  to  make  an 
offer  of  compromise.  Mr  Jeffrey  did  not  take 
an  objection,  but  said  it  was  proper  the  Jury 
should  know  the  fact. ;  The  witness  having 
stated  that  he  saw  the  defender  next  morning, 
who  hsid  no  Recollection  of  whiat  had  happen- 
ed.   . 

Lord  Chief  CoMMissioNtiR. — ^What  the 
defender  said  on  that  occasion  can  be  no  evi- 
dence in  bis  favour,  though  admissions  are  tvU 
dence  against  him. 
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FotciB  AjMther  wifnesa  Btated  tbat  he  had  aem  the 

HBVDBRtoir.    fsifers  in  the  cause ;  but  as  it  tilso  appeared 

that  he  had  been  consulted  by  both  parties ' 
this  circumstance,  it  was  admitted,  might  neu- 
tralize the  objection. 

Ckrk,  for  the  defender*---71ie  witnesses  fat 
the  pursuer  were  not  disposed  to  i^eak  the 
whole  truth,  and  we  shall  prove  the  stroke  to 
have  been  given  by  a  different  hand ;  this  ac« 
tion  is  most  frivolow  and  vexatious^  The  pur- 
suer is  constantly  in  quarrels, — ^his  illness  was 
occasioned  by  his  own  conduct^— he  was  turn- 
ed  out  of  the  friendly  society; 

Jeffrey  f  for  the  pursuer. — There  is  no  doubt 
the  pursuer  suffered  the  injury ;  the  only  possible 
doubt  is,  whether  it  was  at  the  hands  of  the  de^ 
fender.  The  allegation  that  the  strdke  was  not 
inflieted  by  him  is  supp(Mi;ed  by  a  most  impro- 
bable story,  brought  forward  at  this  last  stsge 
of  the  cauise.  Hie  testuaofony  of  one  witness,  if 
not  supported  by  circumstances,  does  not  prove 
a  &ct,  and  here  the  testimony  is  in  opposi- 
titm  to. the  circumstances  and  the  testimony  of 
fi>ur  respectable  and  accurate  witnesses.  These 
witnesses  differing  in  minute  circumstances; 
is   a   great  confirmation  of  their  testimony* 
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Substantial,  oonfiormity  and  dnsmnfllantial  va;-)      Fokoib^ 
riety  i»  tlie  great  .test  of  truth.     To  speak;  BBmMmh: 
mildly  of 'the  witness. for  the  defender^  he  is* 

mistaken* 

As  to  the  amount  of  damages,  this  is  a  caao) 
of  reparation  to  the  party  iiyured,  and  the 
jj^resence  or  abscoice  of  malice  is  of  no  con- 
sequence. The  surgeon  said  that  debility  is  ar 
natural  consequence  of  sudL  a  blow ,  and  you. 
are  not  entitled  to  ascribe  it  to  another; 
cause* 

• 

Lord  C«ief  Commissioner. — The  Jury 
taay  lay  the  last  branph  of  the  issue  out  of  yiew, , 
as  there  is  no  evidence  of  an  assault  by  the  pur- 
suer. 

There  ace  here  three  questions ;  l8t»  Was 
there  an  assault  ?  ^d,  By  whom  ?  Sd,  Wha|; 
is  the  amount  of  damages  ? 

There  is.no  doubt  that  such  a  violent  and  se^ 
vere  blow  was  given  as  to  require  surgical  assist* 
ance ;  and  the  witnesses  for  the  pursuer  left  nq 
doubt  that  the  assault  was  copdmitted  by  thg 
defender.  j 

It  is /impossible  to  accede  to.  the  observatiKft^ 
that  these  witnesses  are  not  to  be  ciieditfed}  kor 
pause  they  dUFer  in  .minute  eircui^stw^s }  the 
pri^poaUion  on  the  other  side  is  the  just  one; 
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i^oKOiE       Gonghiity  m  every  mtnute  circaiintaiioe  di(m$ 
ItaiDUBON*    combination.  .  Agreement  in  the  main  faei,  iKnd 

difference  in  small  circrnnfitances,  is  the  strong- 
est confirmation  of  testimony.  These  witmsses 
cannot  be  rejected  on  this  ground ;  the  only 
thing  that  creates  any  difficulty  is  the  testimo^ 
ny  of  the  constable.  I  caimot  admit  that  it  isj 
to  be  thrown  out  of  view ;  the  question  there- 
fore ]S»  how  far  his  testimony  is  to  affect  that  of 
the  others. 

He  comes  forward  in  peculiar  circumstance^ 
and  is  only  one  witness ;  but  still  there  are 
facts  and  circumstances  in  support  of  his  evi- 
dence. There  was  a  riot ;  he  was  pres^t^  for 
he  mentioned  the  names  of  those  who  were 
there  ;  the  hour,  &c.  correspond. 

I  must,  therefore,  state  this  as  a  case  of  con- 
tradictory testimony,  which  makes  it  necessary 
to  go  through  the  evidence  minutely,  and. 
weigh  all  the  circumstances.  We.  must  apply 
to  it  all  the  rules  that  are  applicable  to  such 
cases,  and  att^d  to  the  character  and  appear«- 
ance,  and  number  of  the  witnesses  \  fcKr  thoi^b, 
in  general,  evidence  is  rather  to  be  •  weighed 
than  numbered,  still,  in  a  case  of  this  sort,  the 
number  is  a  material  circumstance. 

After  reading  the  evidence  of  the  {^mstdbie, 
his  Lordship  said,— I  consider  myself  bdundtto 
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submit  this  evidence  to  you.  I  entered  more  Foacis 
into  detail  in  examining  the  witness  than  is  HKwsusaii. 
usual  with  the  Court ;  but,  in  a  case  of  contra- 
dictory testimony,  it  is  most  material  that  the 
minute  circumstances  should  be  known.  Eithei* 
this  man  was  in  the  mob,  and  gave  a  blow  to 
wme  one  whom  he  believed  to  be  the  pursuer, 
or  he  comes  forward  with  a  direct  4nd  deliberate 
peijury. 

After  reading  most  of  the  other  evidence^ 
and  stating  that  the  pursuer  running  through 
the  crowd,  calling  for  Henderson,  showed 
deariy  that,  at  the  moment  he  received  the 
blow,  he  believed  it  to  have  been  inflicted  by 
the  defender,  his  Lordship  said,-— A  case  of  con- 
4xadictory  testimony,  and  where  the  credit  of 
witnesses  is  to  be  judged  of,  is  peculiarly  proper 
fi)r  a  Jury,  who,  from  their  experience  and  in- 
tercourse with  the  world,  are  better  fitted  than 
any  tribunal  to  judge  of  the  credit  due  to  the 
contradictory  statements  of  witnesses,  especially 
when  assisted  in  coming  to  a  conclusion,  by 
those  general  rules  of  which  it  is '  the  duty 
of  the  Court  to  apprisse  them.  There  are 
four  witnesses  on  the  one  side,  and  one  on  the 
other ;  if  they  ^peak  to  the  same  time  and 
])erson,  the  constable  must  be  perjured. 

Dd 
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FoRGiB  The  quantum  of  damages  is  purely  a  matter 

HtNTOitsoic.    for  the  Jury.     But  they  ought  to  exercise  a 

wise,  sound,  and  moderate  discretion  ;  and,  as 
it  is  admitted  that  this  action  is  not  for  punish- 
ment, the  Jury  ought  to  take  care  that  their 
verdict  does  not  render  it  so. 

I  cannot  agree  with  the  observation,  that  this 
is  what  is  meant  in  a  court  of  law  by  an  ag- 
grarated  assault.  That  a  severe  blow  was  given 
is  undoubted,  but  it  cannot  be  said  to  have  pro- 
ceeded from  malice.  It  does  not  appear  to 
bave  been  a  premeditated  act;  and  you  will 
therefore  not  visit  it  with  damages  amounting  to 
punishment. 

There  are,  Ist^  special  damages,  consisting 
of  the  surgeon's  account,  and  the  pursuer  being 
kept  from  bis  work ;  but,  in  calculating  this 
loss  at  the  sum  proved,  you  must  consider  whe- 
ther it  is  prol)able  he  would  have  wrougfit 
every  day,  and  also  whether  you  will  give  it 
for  the  weeks  he  was  confined  to  bed,  or  the 
months  he  was  partially  laid  aside.  I  do  not 
think  you  can  deduct  the  allowance  from  the 
Society,  as  that  is  of  the  nature  of  an  insur- 
ance, and  is  a  return  for  money  paid, 

2dy  The  solatium^  which  is  peculiarly  within 
the  province  of  the  Jury,  and  they  ought  to  fix 

;t  not  only  with  that  moderation  that  belongs 

II 
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to  just  meiii  but  with  that  justice  which  is  due    CHKnTiAM 
to  the  case  of  a  fellow-subject.  i^KBrnrion 

Having  endeavoured  to  free  the  case  frmn 
the  ooleuiing  whidi  counsel  on  eadh  side  natu- 
rally give  it»  I  leave  it  to  yoiir  decision. 


^*  Vtrdiet  for  the  pursuer,  damages  L<70. 

J^prey^  Cockbum,  and  Maitlandp  for  the  Pursuer. 
Cierk  and  L'Amy,  for  the  Defender. 

(Agents,  John  Hutsel^  and  ffapU  and  BaiUie^  w.  s.) 
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Christian  v.  Lord  Kennedt. 

1  HIS  was  an  action  of  damages  by  the  pur-   Damages  for 
sucr,  a  writer  in  Stonehaven,  for  defamation,  ^* 

for  catling  him  a  ^*  rascal/'  and  for  declaring 
that  he  was  guilty  of  "  fraud,^*  and  had  "  cheat- 
ed his  employers.** 


Defence.— The  defender  had  a  legal  right 
to  express  his  disapprobation  of  the  manage* 
ment  of  his  affairs  by  the  pursuer,  but  denies 
j|;hat  he  ever  used  the  expressions  ascribed  to 


CHttiiTUN    him  ill  Che  Bummons,  or  <kiained  the  punner 
I4h  Kbniisdy,  at  all. 

Hie  pmtMir  had  been  taiployed  a»  fi^tor 
on  Lady  Keimedy's  estates  ler  more  dum  a 
year,  when  his  factory  was  recalled ;  but  the 
defender  intimated  his  intention  ef  continu- 
ing to  employ  the  pursuer  as  his  agent  at 
Stonehaven.     In  consequence  of  a  report  of 
certain  statements  made  by  the  defender,  the 
pursuer  wrote,  wishing  to  know  whether  it  was 
true ;  and  requesting,  that  if  the  report  was 
false,  means  might  be  afforded  him  of  con- 
tradicting it.     In  answer,  the  defender  wrote, 
that  his  transactions  as  factor  he  consider- 
ed  **  in  many  instances  improper,''  and  his 
transactions  with  regard  to  money  in  every 
way  unwarrantable."     This  did  not  prove 
satisfactory,^  and  the^  pursuer  wrote  on  the 
following  day,  requesting  an  explicit  answer 
whether  the  report   was  true,   and  whether 
such    a   statement   had    been  made. to  Mr 
Wood, 

The  pursuer's  answer  was,—"  Sir,  I  re- 
"  ceived  your  letter.  Your  accounts  and  trans- 
"  actions  with  my  tenants  have  been  such 
"  that  my  opinion  of  you  is  perfectly  formed. 
"  it  was  such  as  I  stated  to  you  ye6terday»  and 
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^^  audi  I  htM  fitted  k  to.ifae.^  ^vetf  body    CmM^uii 
^  i^th  M^on  I  faaire  hadai^ oonveisation  with   l&^u^m^ot; 
*^  Kgard  to  jevkf  to  Mr  Wood  amongst  ddfiers. 
«  I«u  talk,  Sir,  ofhmmg  Ame  «reiy  tWiig  by 
.^^iiny  awthorib^.     I  gave  you  «0  Autkority  for 
*^^  many  things  idiioh  fa  i^ioe  timeyou'wiUt  dk- 
:**  i^onw  tbat  I  iuaoir.   If  yiMi  ^owe  me-  a  certain 
>*  sum  of  money,  why  not  pay  it  up»  and  then 
^*  we  shaU  judge  ibettar  of  yoia-marits.    In  the 
f^mean  time,  fiir,  I  :si]£Ul  in  no  ^9ny  conceal 
/*  nrbat  I  thinfe  of  your  managisment  of  this 
^^  property,  and.  shaB,  fmi  majr  depend  on  it, 
^*  also  gi»e  my  masims  for.^  thinking/'  &c. 
.    The  di9pul;ed  artichs  in  the  accounts  were 
aftwwarda  settled .  by  arbitration. 

• 

i;SSU£8. 

.  ^<  1.  Whether  the  de£epxder,  in  the  months 
^  of  Jitte,  July,  or  August,  of  die  year  1816, 
^>  or  in  the  following  aruNitfas  of  the  said  year, 
^<  or  in  mne  (Or  other  of  the  aforesaid  mimths, 
;*'  did,  in  the  presence  of  various  and  sundry 
^*  persons,  and  on  different  occasions,  in  the 
f  <  ^aumties  of  Kincardine,  of  Aberd^n,  ch*  of 
/<  Fohbr,  falsely  and  injuriously  .^ve.  out  and 
^'deckife,  that  ^e  pmsuer  was  a  rascal,  or  that 
^<  he  was  dishonest,  or  that  he  had  been  guilty 
^f  of  fraud,  and  had  ^cheated  the  said  ddfender 
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CaiisTUN     <«  luid  his  spouse  Lady  Kerniedy,  or  did  use 
^.lAJCiMHiAr.   ''  other  expressions,  in  presence  of  the  said 

*<  persons,  to  that  effect,  importing  that  the 
'^  pursuer  had  betrayed  his  trust,  and  had  act- 
'<  ed  fraudulently  or  didionestly^  when  em.* 
**  ployed  in  the  management  of  the  affidrs  of 
**  the  defender  and  the  saad  Lady  Kennedy^  as 
«  their  faetot*  ? 

^*  2.  Whether  tho  defender,  in  the  months 
**  of  June,  Jttly^  or  August,  of  the  year  1816, 
**  or  in  one  or  other  of  the  said  months^  did,  in 
^^  the  presence  of  the  Earl  of  Kintore,  or  of 
"  Archibald  Farquharson  of  FSnaean,  or  of 
^*  Robert  Barclay  Allardice  df  Ury,  or  at  the 
'*  late  James  Wood,  Esq.  of  Woodbumden,  in 
'*  the  counties  of  Aberdeen,  Kincardine,  or 
'^  Forfar,  falsely  and  injuriously  give  out  and 
**  declare  that  the  pursuer  was  a  rascal,  or  that 
'^  he  was  dishonest,  or  that  he  had  been  guilty 
'^  of  frauds  or  that  he  had  cheated  the  said  de- 
fender or  his  spouse  Lady  Kennedy,  or  did 
make  use  of  expressions  to  that  effect,  im- 
porting that  hei  the  pursuer,  had  betrayed 
his  trust,  ilnd  acted  fraudulently  and  dishb- 
nestly  when  employed  in  the  management  df 
the  affiiirs  of  the  said  defender  and  Lady 
**  Kennedy,  as  their  factor  ? 
^^3^  Whether  the  defender,  in  the  months 
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*'  of  July  or  August  1816,  did,  at  the  agricul-  Chmstuh 
"  tural  meetutg  of  the  principal  gentlemen  and  Ld.  Kennedy 
'*  fanners  of  Kincardineshire,  of  which  Hap 
puroier  is  clerk  and  treasurer^  held  at  Stone- 
hayen  or  Laurencekirk,  ^y  to  Robert  Wil- 
liam Duff,  Esq.  of  Fetteres8p,  in  presence 
*^  and  in  the  hearing  of  several  other  persons, 
^*  that  the  pursuer  was  a  rascal,  or  made  use  of 
"  other  expressions!,  to  the  injury  of  the  pur* 
"  suer's  character  ? 

'^  4;.  Whether,  in  the  months  of  June^  Jtdy, 
^Vor  Ajugust,  181$,  or  in  one  or  other  of  the 
'*  following  months  of  that  year,  the  defender 
**  did.  say  to  the  said  Archibald  Farquharson 

4 

^^  of  finzean,  that  he,;  the  defender,  had  writ- 
ten to  the  pursuer  that  he,  the  defender,  had 
always  coupled  his,  the  pursuer's  name,  with 
*^  the  iford  rascal,  and  would  ahv^s  continue 
*^  to  couple  it  with  the  word  rascal,  or  did  ex- 
^^  press  himfielf  to  that  effe^^t  to  the  said  Ar- 
^*  chibald  Fmrquharson  ?  *' 

'  '  r  * 

".  Damages  laid  at  L3000." 

Mr  Farquharson.  having  stated  that  the  de- 
fender applied  the  term  scoundrel,  or  soudb 
term  of  similar  import,  wheipi  speaking  of  the 
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Christuit     puntMr*  ivtts  4bai  adbed^  Wlietlier  he  iMMfer- 
LaKsNKEDT.  aeeedthe  teim  to  applet  totke  purstaer's  want 

of  akill  or  of  honesty  ? 

LO&0  ChT £F  CoiliMfS910NBIt.«-^It  k  kOptO' 

per  to  suggest/  to^  the  wictiett  thd  answer  fm 
wish  him  to  give. 

Another  witMsshsvfa^statedthot  Mr  Wood 
was  dead,  wa»  then  asked  to  detisttl  eonversa- 
tions  held  vrith  him. 

Lord  Chief  Cohmis9ionbr.«*^I  do  not 

much  l&e  this*^    It  has  been  raiedi^UMb'i how 

Eari  •£  Fife,      to  the  decision^  ^t  it  in  (k>mpetoiit  ib  preve 

statements  made  by  a  person  deeeasedij  hM^  to 
entitle  us  to  admk  this,  the  death  must  be 
|>roved* 

The  witness  stated  that  he  hail  been  ait;  his 
fonera}>  and  tl^  examination  proceeded.    ' 


&C.  ju^ra,  95. 


The  family  surgeon  was  called^  and  adced  as 
to  conversations  with  the  defender. 

Lord  Chief  Commissioner. — I  do  not 
mean  to  check  this  eyidenoe,  a»  a  statement 
may  be  a  libel  though  made  in  the  greatest 
|Krivacy.  But  it  is  daitgerous  to  bring  before 
the  puUici  conversations  with  a  famSy  surgeon^ 
who  B  ad)^itted  mto  greater  eonfidenee  than 


akMfit  any  other  perteti;     It  ftppMim  to  me    ciftsisTUM 
the  witness  should  be  asked  wliether  any  other  ld.  KtuvutJ 
person  was  present. 

Another  witness  stated  that  the  defender 
told  hhn  he  hiid  tome  dispute  with  the  pursuer 
about  his  accounts. 

Lord  Chief  CoMMis^ioNEit.-«-The  words 
are  proved  already,  otherwise  it  wouW  be  ex^ 
tremdy  improper  to  bring  a  witne^is  to  swear 
to  such  loose  expressions. 

Jeffrey  opened  the  case  for  the  pursuer,  and 
stated  the  facts  and  commented  upon  the  cor- 
l^spondence  he  was  to  product.  The  state- 
t£i&A»  were  not  made  in  confidence,  but  in 
public,  and  on  various  occasions.  The  damage 
in  this  case  is  not  a  subject  capaUe  Of  direct 
proof;  the  injttry  *  consists  in  tiie  affitmt  and 
injury  to  character,  and  in  the  diminution  of  a 

gtovring  bntin^ss* 

%     * 

f 

Clerk,  for  the  defSmder,  maintamed,^-^This 
was  a  mere  indii$cretiott  in  a  very  young  man« 
The  pursuer  has  failed  to  ^ove  that  he  has  sUs* 
tained  any  loss.  The  witnesses  do  not  state  that 
they  had  changed  their  opinion  of  the  pursuer 
in  consequence  of  what  was  said  by  the  de- 
fender ;  such  of  them  as  have  ceased  to  em- 
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CMRfSTiAv     plogr  the  pmstter»  had  done  so  before  the  stfif^* 
L«.E.'i«»r.  mento  were  inaOe.  _ 

The  defender  did  not  overstate  the  fact*  and 
in  every  question  of  damages  for  words,  the 
truth  of  the  statement  lies  at  the  foundation  of 
the  action.  Jt  is  more  necessary  now  than 
formerly  to  restrict  general  wori^s  by  the  par- 
ticular facts  to  which  they  relate,  as  the  p&nm 
rascal  and  scoundrel  are  now  actionable,  which- 
was  not  formerly  the  case.  The  expressions 
are  scarcely  proved,  and  there  was  no  intention 
to  defame. 

It  would  require  strong,  evidence,  indeed,  to 
prove  that  the  defender  said  he  had  written  the 
pursuer,  saying  he  would  couple  bis  name,  with 
the  term  rascal..  As  he  certainly  never  wrote 
such  a  letter,  there  must  be  some  want  of  re-* 

•  « 

ejection  in  the  gentleman  w;ho  stated  it. 

Lord  Chi£f  Commissionee. — ^The  subjects 
of  inquiry  are,  1^/,  Whether  the  words  are 
proved }  id.  What  damages  you  ought  to  give 
the  pursuer,  and  what  sum  you  ought  to  take 
from  the  defender. 

From  the  evidence  it  appears  thc^  the  defa* 
ibatory  or  slanderous  words  were  all  uttered  in 
conversation  and  the  heat  of  society,  except- 
the  statement  made  to  Wood,  which  appears  to* 
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liai^  been  done  i¥itli  more  deUberxtbil.     It  is     Chrisi-ian 
necessary  to  attend  to  the  situation  in  whieh   ^^  kennedt. 
they  were  spoken,  as  that  shows  whether  they 
were  spoken  malknoiuly. 

The  terms  scoundrel  and  rascal  have  been 
proved,  and  are  nearly  synonymous ;  but,  from 
the  form  of  the  issue,  it  was  not  necessary  to 
prove  rascal,  but  it  was  necessary  to  prove  an 
equivalent  term. 

No  witness  speaks  to  the  term  dieating,  btit 
with  this  exception  the  second  part  of  the  first 
issue  is  proved* 

We  have  not  to  decide  the  law  of  the  case ; 
but  I  may  mention  that  I  hold  it  clear,  that 
when  application  is  made  for  the  character  of  a 
servant,  the  law  does  not  compel  the  master  to 
give  a  character,  but  by  law  he  is  justified  in 
giving  a  crue  one.  He  is  not,  however,  entitiied 
to  publish  it  at  his  jovial  meetings,  or  any  where, 
without  sufficient  cause  for  stating  it* 

The  second  issue  is  not  very  material,  as  it 
is  only  another  way  of  laying  the  first. 

It  is  important  to  attend  particularly  to  the 
third  issue,  as  it  was  much  rested  on  by  Mr 
Jefl&ey.  As  I  have  taken  the  evidence,  St  is 
not  proved.  It  appears,  that,  instead  of  goii^ 
to  the  agricultural  meeting  in  order  to  defame 
the  pursuer,  he  went  at  the  request  of  one  of 
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CH&ifTtAii     tiie  witnesan ;  and  any  statement  he  HMide  vi$ 
LD.KBIIII10T.  to  iq^pease  the  heat  of  another. 

A.  number  of  letten  have  hcen  pndwedt 
and  none  of  than  contain  the  eacpcBawn  mea^ 
ti<med  in  the  fourth  issue.  The  last  (see 
pages  430  and  401)  is  the  only  one  to  whidi 
the  observation  ean  possibly  i^iy*  Bjr  cir- 
cumlocution it  may  be  said  to  call  him  viscri-t 
but  you  must  consider  whether  this  justified 
his  saying  he  had  called  him  a  rascal,  aSf  If  it 
.did  not,  his  saying  so  is  an  a^mvation  of  the 
injury.  You  must  also  consider  the  evi^nce 
given,  as  none  of  the  gentlemen  ^eak  po»tive- 
ly  as  to  the  ex^nression  used. 

Hie  question  of  damaj^s,  in  case  of  an  at- 
tack <m  the  character  of  a  professional  man, 
must  always  include  both  a  que^cm  of  loss  and 
solatium.  You  must  consider  it  ^  as  a  question 
of  reparation,  not  of  punishment ;  but  if  a  per- 
son of  perfectly  pure  character  is  assailed  in 
this  manner,  you  will  consider  whether  a  rich 
man  ought  not  to  pay  a  littiie  more.  Oo  the 
other  hand,  you  must  consider  ifahe  testimon)^ 
given  as  to  the  person  having  lost  eB^pl0y6l[« 
belbre  the  statements  were  made,  and  1i»t  :oae 
g^itleman,  cdkd  as  a  witn^s,  swore  that  he 
did  not  dismiss  him  on  account  of  what  the  de- 
fender said,  but  that  he  had  determined  to  do 


IB19. 
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M  bdRnre  he  heftrd  these  stotraietits.  1[%if» 
19  no  evidence  of  direct  lo0S  eeeaooiied  by  .thett 
Metements ;  aiid»  in  these  cireumitaiioes,  yoii 
will  consider  to  what  sum  he  is  eittitled  as  re^ 
faration. 

The  deoreefr«iliitnil  marely  prates  tie  purn 
suer  inaccurate,  and  does  not  warrant  calling 
him  dishonest  or  a  raacaU 


▲liai&toii 

WifHAaTJ 


for  the  pursuer,  damages  L»  lf50. 


J^efrey  and  Skene,  £)r  the  Pursuer.  * 
Clerk  and  Cockbum,  for  the  Defender. 

(AgentS)  George  Waiton  and  John  SmUh,  w.  s.) 


PRESENT^ 
THE  THBXB  LQBDB  COMUIStlONEJtS. 


AND^BaaoN  V.  Wishabt. 

This  was  an  action  of  damages  at  the  instancy 
of  a  «nrant  against  Im  nuw'ter.  for  tumiog  him 
joff  without  sufficient  warning,  and  for  defamar 
tion,  in  conse<j[uence  of  which  he' lost  a  situa* 
tio£^ 

DESifSNCE.— The  engagement  was  only  for 


1818. 
iSth  July* 

Damages 
found  due  to  a 
tenrant  against 
his  master^  for 
Hlefamation, 
and  for  not 
having  given 
him  due  wam« 
ing  to  quit  hb 
place. 
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AMDfKfON     one  year.     More  than  tke  legal  warning  was- 
WtsHART.     given.  .  The  pursuer  is  due  the  defender  a 
smaU  sum  of  money.     The  defender  did  not 
nudieiousl J  drfame  him ;  nor  did  the  pursuer 
lose  the  situation  in  consequence  of  the  opiniaQ. 
of  }ufi  abilities  expressed  by  the  defender.. 

issuBa* 

*•  1.  Whether  the  defender  entered  into  an 
agreement  with  the  pursuer,   whereby  he 
'*  hired  the  pursuer  as  overseer  or  manager  of 
**  his,  the  defeiider's  property  pf  Lochcostt,  in 
^^  the  county  of  Linlithgow,  for  the  period  of 
^*  at  least  one  year,  from  and  after  the  1st  of 
j    ^*  October  1816,  at  a  salary  of  L.42  a-year^ 
^  /'xC  .  "  besides   other   allowances,    particularly  set 

f'  forth  in  the  summons  ?  And  whether  the 
<^  defender,  in  violation  of  the  said  agreement, 
^^  without  due  and  proper  warning,  and  when 
•*  the  pursuer  relied  upon  being  retained  ano- 
**  ther  year  in  his  service,  did  dismiss  the  said 
**  pursuer  from  his  said  service,  and  did  withhold 
from  the  pursuer  the  emoluments  stipulated 
in  the  said  agreement,  from  the  time  of  his 
dismissal,  to  the  loss  and  damage  of  the  said 
pursuer? 

"  9.  Whether  the  defender,  in  the  mofith 
^'  of  September,  or  month  of  October  1817,  or 


) 
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*'  on  one  or  other  of  the  days  of  said  month,  Akbirsom 
did  falsely  and  uogutiously  represent  or  de<*  Wishart. 
scribe  the  piitstikrf  tb  Mesa's  Dickismis,  Bro- 
^*  thetB,  seedsmen  in  Edinburgh)  dr  to  one  or 
<^  other-  of  them,  as  a  person  addicted  to  habits 
«  of  drunkenness,  negligent  of  his  duty,  and 
'*  unworthy  to  manage  the  property  or  affairs 
^*  of  any  gentleman  ;  or  did  use  expressions  or 
^<  words  bearing  that  meaning  or  import,  to 
^*  the  loss  and  damage  of  said  pursuer  ?  ** 

*^  Damages  and  solatium  claimed  in  sum- 
^<  mens,  L.500,  besides  wages  and  allow- 
^*  ances." 

The  defender,  a  writer  to  the  si^et,  on  1st  \ 
October  1816,  engaged  the  pursuer  as  overseer  i 
of  his  property  and  farm  of  Loohcoat,  at  a  sa- 
lary of  L.4C  per  annum,  and  certain  allow- 
ances.    For  some  months  the  pursuer  enjoyed  , 
much  of  his  confidence  ;  but,  in  Sq>tember  \ 
ISI7,  the  defender  havhig  found  fault  with  j 
Um  for  being  intoxicated,  an  altercation  en- 
wed,  -and  the  pursuer  was  turned  out  of  his  si- 
tuation. 

After  this,  the  pursuer  haring  applied  for  a 
certificate  of  character,  the  defender  gnaite4 
him  the  following : 


«c 
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AmtKWi         ^^  Lochcoat^  near  Linlithg^w^  llih  Sept 
Wi8HAftT.     ^^  1817.«— The  besr^i  WiUiam  Andersdn,  has, 

*^  ibr  twdfe  sumths  past,  managed  my  farm 
^  h^re,  and  kept  an  account  o£  the  expences 
<^  with  aocuracy  and  perfect  honesty,  it  is 
^<  diiefly  a  grazing  fun,  with  whieh»  and  the 
**  puickase  and  managemrat  of  live  slocki  be 
<(  seems  well  acquainted.  He  has  also  a 
**  general  knowledge  of  agriculture,  atid  the 
*^  modem  improvements  in  it,  and  can  at^ 
tend  to  the  management  of  a  kitchen  gar- 
den. (Signed)  Pat.  Wishart.'* 
In  consequence  of  this  certificate,  ccmibined 
with  other  certificates  of  good  character,  and 
their  previous  knowledge  of  the  pursuer, 
Messrs  Dicksons^  Brothers,  recommended  him 
to  Sir  John  Dalrymple,  who  wished  an  overseer 
&r  Genend  Wynyud.  Hie  parties  differed 
as  to  tiie  manner  in  which  the  certificate  had 
been  obtained,  the  pursuer  aUegis^  that  he 
made  a  general  applieation  for  a  (diaracter, 
while  the  defender  stated,  that  the  pursuer^ 
wife  came  to  him,  and  en(3*eated  he  would 
grant  a  certifcate  m  the  terms  pointed  out  by 
General  Wynyard.  One  of  the  Messrs  Didc- 
8GM  luiviog  expivased  to  the  defender  his  satis- 
faction that  the  pursuer  hod  the  prospect  of  a  si- 
tuation, the  defender  requested  him  to  go  uUo 
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a  jfma^  rown  behiiid  Ws  shop ;  and  there,  m  Andemok 
a  conversaticm  whieh  lasted  aearly  an  hour,  Wisha.&^« 
inquired  whether  he  had  atteioided  to  ihe  cau- 
tious manner  in  whijph  the  certificfUie  was  eX- 
pressedy  and  mentioned  that  the  pursuer  wa9 
addicted  to  drinkiiig,  accusing  him  also  of  oe- 
^%ence  and  inatteution  to  the  orders  given 
him. 

.  Mr  Dickfilon  communicated  the  substance  of 
this  conversation  to  Sir  John  Dalrymple,  a^d 
also  told  the,  pursuer  thiit  he  must  decline  re- 
commendjiig  him  till  he  cleared  his  character^ 
At  the  trialy  Mr  DicJ^son  said  that,  since 
4li$  cpnvj^sation;  wi|;h  the  defender,  there  were 
probably  several  situations  to  which  he  could 
have  recommended  the  pursuer,  and  menticmed 
one  whiph  he  could  .have  given  him,  but  did 
not  recollect  the  valifie  of  it. 

On  hisi;ro^-es;^minatipn,.he  also  stated,  that 
the  pursuer  applied  to  him  a  considerable  tim^ 
before  September,  to.  inquire  if  he  could  find  a 
pkc^,  for  him* 

In  the  cpur/se  of  his  examina^on,  Mr  Didb- 
son  was  a^ked  whether,  ajfter  the  cpnve!;'satu)n 
he  had  with  the  defender,  he .  would  have 
thought  himself  justified  in  granting  such  a 
certificate  as  he  gave  to  Sir  J<ohn  Dalrymplcr 
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Lord  Crisp  CoMMissioiixB.-~Th0  fues- 
tion  is  incompetent  j  it  woald  be  calUi^  on  the 
witness  to  decide  the  ^estioa  on  whidb  tlie 
Jury  are  to  return  a  verdict* 


It  18  incompe- 
tent to  ask  a 
witnesfi  whe* 
ther  the  person 
who  made  an 
application  to 
him  for  a  ser- 
vant, after- 
wards inform- 
ed him  that  the 
situation  was 
filled  up. 


On  his  cross-examination,  Mr  Dickson  was 
desired  to  state  what  Sir  John  said,  in  answa 
to  the  communication  made  to  him. 

Jeffrey^  for  the  pursuer*— -Una  is  not  evi-* 
dence. 

Qerk^  for  the  defender. — It  is  alleged  that 
the  pursuer  lost  this  situaticm  in  censeqpienee 
of  the  communication  by  the  defender,  and  we 
are  entitled  to  show  that  the  sitoation  was  fill- 
ed up  at  the  time. 

Lord  Chief  CoMMissioN£iu«>«The  fact  of  a 
conversation  having  taken  ^ace  may  be  proved 
by  Mr  Dickson  \  but  the  £ict  of  General  Wyn- 
yard  being  otherwise  supplied  with  an  e^rseer 
can  only  be  proved  by  Sir  John. 

If  Mr  Dickson  was  idlowed  to  state  as  a 
fact,  any  thing  mentioned  to  him  by  Sir  John, 
both  the  Court  and  the  counsel'  were  wrong. 
It  appears  to  me  that  what  he  ptioved,  was  not 
what  Sir  John  stated  in  conversation^  but^  the 
fact  that  he  applied  for  an  oterseer. 

The  pursaef  produced  a  smmber  of  letters, 

11 
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and  wished  to  read  only  particular  passages     Anderson 
from  them,  but  the  Court  held  that,  by  pro-     Wishart. 
ducing  them  in  evidencej  the  defender  was  en-      '"'^'V*^ 
titled  td  have  the  whole  read  that  related  to  the 
matter  read  by  the  pursuer,  as  he  had  put  the 
whole  of  each  letter  in  evidence* 

The  defender  called  the  pursuer  as  a  haver ;    A  pursuer's  ac- 
ted, after  he  had  produced  two  bills,  the  coun-   i„g  in  process, 
Sel  for  the  defendei^  took  from  the  process,  and  J^iTthe 
put  into^  his  hands,  two  accdunt-books,  contain-   trial  to  produce 
ing  the  transactions  of  the  parties,  and  were   undergo  aa  ex- 
proceeding  to  put  some  questions.  haw?'^*^  *'  * 

Jeffrey  objected. — TTiey  cannot  authenticate 
these  books  by  examining  the  pursuer.  The 
books  were  prodttced  in  process,  and  he  cannot 
be  called  on  to  produce  themi  now. 

Cfer^.— They  were  in  his  possession  before, 
and  he  is  not  entitled  to  take  any  benefit  from 
Having  thrust  them  into  process. 

Lord  Chief  CoMMissiONER.-^-^This  is  not 
the  proper  mode  of  proceeding.  If  you  call  a 
party  as  a  Bayer,  it  caft  only  be  to  produce 
papers  in  his  manual  possession,  hot  to  exa- 
mine him  as  a  witness.  If  you  give  a  party 
notice,  and  he  fails  to  produce  a  paper,  then 
you  will  be  entitled  to  give  other  evidence  of 
its  contents;  but  being  yourself  iii' possession 
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Wis  HART.       duceit. 

jLoRB 


ed  in  Mr  Anderson's  possession,  he  would 
have  produced  them ;  but,  having  been  put 
into  process,  that  is  impossible.  The  defender 
may,  however,  bring  evidence  to  authenticate 
them,  but  he  cannot  call  on  the  party  to  do  so. 

* 

Cockhum  opened  the  case,  and  stated,^— 
Threats  were  held  out  by  the  defender,  tha^ 
if  the  pursuer  did  not  speedily  settle  his  ac- 
counts, he  would  give  some  hints  to  Messrs 
Dickson ;  and  that,  as  the  pursuer  had  slighted 
hii»  advice,  he  would  feel  the  consequences. 

The  defender  was  not  justified  in  giving  liis 
opinion  in  the  manner  he  did;  though  he 
might  have  been  justified  if  called  on  to  give  a 
character.  The  statement  was  a  gratuitoi^ 
calumny. 

The  pursuer  clauns  salary  andjUjasrances  tg. 
1st  Octob£r_18£8  ;  and  a  much  larger  sum  for 
damages  on  account  of  the  injury  done  to  his 
character. 

Ckrky  for  the  defender, — Sufficient  wamii^ 
was  given,  as  it  is  proved  that  the  pursuer 
applied  for  a  situation  in  the  mouth  of  June. 
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Nodimg  was  due  up  to  October  1817 ;  on  the  andersok 
contrary,  th^  pursuer  was,  at  that  date,  indebted  Wish'art. 
to  the  defender*  Tlte  defender  was  to  blame 
in  giving  Uie  written  dbaracter ;  and  would  have 
been  liable  in  damages  if  the  pursuer  had  got 
a  place  in  consequence.  He  was  bound  to  cor- 
rect this  erroneous  certificate ;  and,  in  doing 
so,  there  is  no  question  he  did  right.  The 
pursuer  is  not  entitled  to  complain,  when  the 
manner  is  considered  in  which  the  certificate 
was  obtained.  We  shall  prove  the  truth  of 
the  information  given  to  Mr  Dickson, 

Jeffirey  contended, — The  defender  has  not 
proved  that  the  warning  was  given  in  proper 
time. 

The  pursuer  seems,  in  June,  to  have  expect, 
ed  to  quit  the  place,  from  the  changes  he  saw 
going  on  ;  but,  having  got  no  warning,  he  na- 
turally concluded  he  was  to  remain. 

The  second  is  the  material  issue ;  and  the 
certificates  of  his  fprmer  good  character  are 
now  admitted  to  be  correct ;  though,  in  the 
pleadings,  his  habit  of  intemperance  is  said  to 
be  of  long  standing.  The  certificate  by  the 
defender  is  perfectly  conclusive,  and  it  would 
Inquire  strong  grounds,  indeed,  (even  if  the 
motives  were  perfectly  honourable,)  to  entitle 


468  CASES  TRIBD  IM  July  IS, 

ANDERspN  a  party  to  bring  such  accusations  as  were  after- 
Wis  HART,  wards  made,  especially  when  k  is  openly  arow- 
ed  that  what  was  made  the  matter  of  accusation 
was  all  known  long  before  the  certificate  was 
granted. 

Hie  proof  of  a  habit  of  intemperance  has 
cixnidetely  failed;  there  is  only  evidence  of 
the  pursuer  being  once  intoxicated ;  and,  on 
another  occasion,  of  his  having  been  in  high 
spirits,  after  drinking.  On  the  other  hand, 
we  proved  him  habitually  sober. 

Lord  Chief  Commissioner. — There  are 
here  two  issues  quite  separate  and  distii^t  in 
their  nature,  and  I  shall  k^p  them  separate  in 
the  observations  to  be  made. 

The  first  issue  relates  to  the  warning  neces* 
sary,  and  I  shall  say  very  little,  if  any  thing, 
on  the  law,  as  the  practice  is  so  well  known. 
The  law  is,  that  six  wed^  notice  must  be  given  y 
the  question  of  fact  is,  was  it  given  ? 

The  evidence  of  warning  having  been  given 
is  rather  defective.  It  rests  on  the  cross-ex-? 
amination  of  Mr  Didcson,  in  which  he  says  the 
pursuer  applied  in  June  for  a  situation,  and  on 
a  single  sentence  in  the  testimony  of  a  witness 
for  the  defender,  combined  with  his  letter  dis* 
missing  the  pursuer. 
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U  k  not  eomnon  to  take  vmttm  aekn^w* 
ledgiMBts  that  warniog  has  been  givelBt,  and  I 
lea^e  it  to  you  on  the  ftots  of  the  ^^aae^  to  say 
whether  thef e  was  wanting  in  this  ciae.  There 
IS  no  doubt  that  warning  wius  given  pn  the  ^th 
September,  but  that  wa$  within  the  time,  and 
if  you  think  this  the  first  wiarping  you  wiU  find 
fdr  the  piu*siier«  If  the  case  had  rested  on  this 
wsming  alone,  then  I  would  have  stated  that 
^tibe  pursuer  was  in  law  entitled  to  his  salary  atnl 
4?^!HHi!l^^*  But  the  qui^tion  here  is,  whether 
there  vns  a  former  warning,  and  whether  the 
puniuer  was  satisfied  in  bis  own  mind  that  he 
was  to  quit  the  situation ;  and  this  is  purely  a 
queatftOB  for  a  Jury.  If  you  are  satisfied  that 
there  was  a  previous  warning,  you  will  find  for 
the  defender.  If  you  find  for  the  pursuer, 
you  must  consider  the  value  of  the  situatiim. 

The  secmid  issue  is  the  important  part  dT 
the  case,  and  your  verdiet  for  or  against  the 
pursuer  on  the  first  isaie  does  not  aSect  the 
question  here*  On  this  point  I  must  state  to 
you,  that  I  ^onsid^  malice  the  foundation  of 
the  action.  It  is  important  that  those  who 
give  characters  of  servants  should  be  protect- 
ed in  doing. so«  If  a  servant  asks  a  charac« 
ter,  the  master  may  refuse  it,  and  be  liable  to 
no  action ;  or  if  he  gives  a  character  and  a 
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very  bdd  due,  still  he  is  perfcxpiniiig  a  doty,  «nd 
18  not  liable.  But  if  a  master'  (^  his  onm  ac- 
cord prffffi^rs  a  charaM^er,  the  qmstion  arises 
who  is  bound  to  prove  the  mdice.  * 

In  the  pnesent  case,  you  must  eome  to  the 
determination  Whether  the  informaticm  was 
maliciously  given,  and  if  so,  then  yon -will  fipd 
for  the  pursuer.  The  circumstance  of  tiie  de« 
fender  having  first  given  a  good  character  is 
extraordinary  and  blameaUe.  If  any  perwm 
had  been  deceived  by  that  cliaracter,  they  might 
have  had  their  action  against  him.  In  gtvit^ 
the  information  to  Mr  Dicksoathere  may  hate 
been  a  feeling  of  irritation,  which,  thmigh  not 
amounting  to  malice,  is  a  proper  sulgect  of 
condderation  ^r  the  Jury.  It  is  said,  the 
threat  in  the  letter  dismissing  the  pursuer  shows 
malice,  but  the  good  character  is  ^ven  subse- 
quently. It  is  said  the  letter  of  the  ^Ath  Sep- 
tember  and  the  informati<m  given  to  Mr  Dick- 
son  shows  the  malice  revived.  If  this  was  done 
to  prevent  others  being  deceived,  and  without 
imprc^er  motive,  it  will  not  subject  the  de- 
fender ;  for  malice  is  in  law  the  foundation  of 
the  action.  Whether  the  &xsp&  proved^ show 
malice,  is  a  question  for  the  Jury. , 

There  is  no  proof  of  the  pursuer  neglecting 
hiii  charge^  or  going,  as  is  alleged,  to  maikets 
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withottt  bu$mess.  llie  proof  of  miscondyet  is  Anobkson 
limited  to  his  habit  of  drinking ;  and  in  deeid*  wishaict. 
ing  whether  the  information  was  maliciously 
given,  you  must  ecmsider  whether  the  defender 
has  or  has  not  failed  in  proving  the  truth  of  the 
allegations  he  made  on  this  subject. 
*  The  weight  of  evidence  is,  I  think,  against 
the  pursuer  being  a  habitoal  drunkard,  but  the 
Jury  must  consider  the  two  instances  of  intqxi- 
cathm  proved,  and  what  solatium  a  person  is 
entitled  to,  who,  after  drinking  with  the  com- 
mon labourers,  is  guilty  of  such  extravagant 
conduct  as  is  proved  on  one  of  these  occasions* 
If  t)ie  Jury  are  satisfied  of  the  maliqe,  they 
must,  in  assessing  the  damages,  consider  the 
difficulty  of  the  pursuer  getting  a  situation,  un- 
less their  verdict  i^all  be  clearly  in  his  favour. 
This  question  is  important  to  the  law  as  wieil  as 
to  the  parties* 

Jeffrey ^•'-^It  I  am  right  in  thinking  that  your 
I/>rdship  directed  the  Jury  not  to  find  damages 
unless  the  information  was  maliciously  given, 
though  it  was  false  and  calumnious,  then  I 
mu3t  b^  leave  to  pres^it  a  bill  of  exceptions. 

Lord  Chibf  Commissioner. — Malice  is  the 
foundation  of  the  action,  but  I  say  that  falsehood 
is  proof  of  malice.    If  you,  gentlemen  of  the 
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Verdicty-— '^  find  upon  the  first  mat  that 
the  puraier  did  not  get  due  waniing  in  pio« 
per  time  to  4}uit  the  defender's  (service,  and 
upon  that  issue  find  the  pursuer  entitled  to 
L.9^  (^damages.  Upon  the  seeond  issue  find 
£or  thepursuer^  and  find  L.  200  damages  due 
to  the  s^d  pursuer,  and  the  Jury  assess  said 
sums  accordingly.'* 

Jeffrey  and  Cockbum,  for  the  Ptirsuer. 

Clerky  Moncreiffy  and  J.  A.  Murray,  for  tlie  Defender. 

(petite,  A»  Smilhy  w.  s.  aad  J.  Mvwbifayy  w.  a.) 
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Hall  dtias  Stewart  v*  Otto. 


Damages  for      i  HIS  was  an  action  of  damages  by  a  married 
Stt2^.*"^        woman  for  assault  and  battery. 

Defbnce.^— A  denial  of  the  fects  alleged. 

ISSUE. 

''  WheOier,  on  the  21st  January  lBi7»  or 
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'^  about  that  time,  the  defender  did  assault,      ,  ^^'' 
'^  strike,  or  beat  the  pursuer,  Janet  Hall,  aliai 
**  Stewart,  to  her  great  harm  and  mjury,  in 
*'  the  house  of  the  said  defaider  at  Path- 
"head?" 

'^  Danmges  laid  in  the  summons  at  L.  200." 

The  defender,  a  sui^eon  at  Pathhead,  had 
borrowed  a  small  sum  of  money  from  the  pur- 
suer's husband,  a  farmer  in  the  neighbourhood. 
On  the  day  mentioned  in  the  issue,  she  sent  a 
servant  for  payment.  The  defender  having 
given  his  own  discharged  account  in  part  pay- 
ment, the  pursuer  seemed  to  be  a  good  deal  ir- 
ritated, and  went  in  the  evening  to  his  house.. 
He  left  some  friends  who  had  dined  with  him 
to  speak  to  her,  and  a  noise  was  soon  after 
heard  from  the  defender's  consultation  room, 
where  it  was  alleged  he  committed  the  as- 
sault. 

On  her  return  home  a  surgeon  was  called, 
but  was  unable  to  attend.     A  neighbouring   in  an  action  of 

^>  ^    damages  for 

farmer  took  some  blood  from  her,  which  was   assault  and  bat- 
approved  of  by  the  surgeon  who  saw  her  a  day   compLumTo 

or  two  after.  prove  what  the 

pursuer  said  of 
her  feelings  at 

A  witaess  for  the  pursuer  was  asked  by  her  assault  Ubeiied. 
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HiLc        counsel,  whether  she  complaiiied  of  pain  from 
Otto.        brulscs  on  her  body  ? 

Lord  Chief  CoMMissioN£tt.*-*Yoii  may  de- 
sire the  witness  to  state  what  he  observed,  and 
whether  she  showed  him  any  bruises,  but  what 
she  said  of  her  feelings  is  not  evidence.  As 
.  thi3  is  a  circumstantial  case,  I  am  extremely 
anxious  not  to  allow  the  defect  of  proof  to  be 
supplied  by  declarations  of  the  party. 

Another  witness  havmg  stated,  that  the  pur- 
suer called  for  assistance,  was  then  asked  what 
she  said  at  the  time. 

Lord  Chief  Commissioner. — Was  the  de- 
fender  present  ?  If  not,  the  question  is  income 
petent. 

The  witness,  on  his  cross-examination,  was 
asked  whether  the  pursuer  was  quarrelsome  ? 

Jeffrey  n'^Met  character  is  not  in  issue.  We 
•  are  not  in  an  inquiry  whether  she  was  habite 
and  repute  quarrelsome* 

Lord  Chief  Commissioner.— This  ques- 
tion appears  to  ^le  incompetent. 

Jeffrey^  ip  opening  the  case,  said,-*-*As  nt 
person  was  present,  this  case  must  depend  on 
circumstantial  evidence,  but  that  is  often  better 
than  direct.    We  shall  prove  that  the  pursuer 
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went  into  the  ^fender's  room  without  having 
any  marks  of  violence  on  her  person^  and  that 
when  she  left  it»  her  head-dress  ^as  disordered^ 
and  her  face  cut,  bruised^  and  bleeding.  The 
defender  allegesi  that  she  assaulted  him  and  hia 
wife,  but  this  is  incredible,  and  cannot  bar  the 
claim  of  damages.  If  two  men  are  in  a  room, 
and  the  weaker  comes  out  much  hurt,  while 
the  other  suffers  no  injury,  the  preemption 
is  very  strong  that  the  other  committed  the 
assault,  but  in  the  present  case  it  is  irre- 
sistible. 

The  L.200  claimed  is  not,  as  is  usual,  a  raq- 
dom  sum,  but  was  fixed  after  consultation. 

Cockhum  stated,— There  is  no  ground  for 
subjecting  the  defender  in  damages,  whatever 
suspicicms  the  pursuer  may  have  raised  against 
him.  The  pursuer  is  a  respectable  man,  and 
would  on  no  account  resist  this  action  except 
to  clear  his  character  from  such  an  imputation. 
There  is  no  proof  of  the  existence  of  the  as- 
sault, but  even  if  this  were  doubtful,  the  de- 
fender is  entitled  to  the  benefit  of  the  doubt. 
^  If  she  remained  in  his  house  after  he  ordered 
her  out,  he  was  entitled  to  push  her  out,  and 
in  her  passion  she  may  have  run  against  the 
door  or  hurt  herself  with  her  umbrella; 
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^^^  If  damages  are  due,  they  must  be  very 

small ;  she  has  only  proved  10s.  6d.,  and  the 
situation  of  the  defender  can  make  no  difier- 
ence  in  the  sum  to  be  given  ;  damages  being 
given  as  reparation,  not  as  punishment. 

Lord  Chief  CoMMissioNER.-^This  is  a  very 
short  case,  and  it  is  the  first  instance  of  an  as- 
sault  not  resting  on  positive  ocular  proof,  but 
entirety  on  facts  and  circumstances,  that  bas 
fallen  within  the  scope  of  my  experience  in  a 
practice  of  thirty-five  years.  You  must,  how- 
ever,  take  these  facts  and  circumstances  into 
consideration,  but  must  not  give  damages  on 
mere  suspicion  ;  you  must  in  your  consciences 
be  satisfied  that  the  defender  assaulted  and  beat 
the  pursuer. 

The  counsel  on  the  one  side  rest  on  the  im- 
probability of  a  woman  assaulting  a  man,  and 
on  her  appearance  when  she  left  the  room,  not 
having  gone  into  it  with  any  marks  of  violence 
on  her  person^  On  the  other,  they  rest  on  the 
evidence  of  the  temper  in  which  she  was  when 
she  came  to  the  house.'  You  must  weigh  these 
and  the  other  circumstances  dispassionately, 
and  though  counsel  say  the  sum  claimed  in 
the  summons  was  inserted  after  consultation, 
I  am  persuaded  if  you  think  damages  due, 
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you  will  limit  the  sum  to  a  very  moderate        Hall 

amouiit.  Otto. 

Verdict  for  the  pursuer,  damages  L.  35. 

Jeffrey  and  Borthwick,  fi>r  the  Pursuer. 
Cockbum  and  ivory,  for  the  Defender. 

(Agents,  Jas.  Greigy  w.  8.  and  Jtu,  Makoltiu} 
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Raeburn  v.  Kedslie* 
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Paul  v.  Old  Shipping  Company. 

C0ia>E8CEin>ByCE,  p.  4t57'^^ANSWMRS9  p.  46]  .'•^IssUEf  p.  463. 

No.  in. 

Manuel  v.  Frase^. 

Condescendence  FOR  Manuel^p,  464. — Answers  for  Fraser, 
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Manuel,  p.  478 — IssuEf  p.  482. 
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No.  I. 

CONDESCENDENCE  for  Rabbubn  and  Others. 

X  HE  suspenders  condescend  and  say^^v^ 

lsf|,  That  Mr  Kedslie,  in  the  beginning  of  summer 
1814,  erected,  in  the  village  of  Stockbridge,  a  certain 
building,  containing  a  steam  engine  of  great  power,  viz. 
18  horses'  power,  and  which  consumes,  while  going,  an 
average  quantity  of  two  tons  of  coals  per  day. 

9d,  That  the  smoke  which  issues  from  this  engine,  and 
the  sulphurous  gases  which  exale  from  it,  are  offensive 
and  injurious  to  the  health  of  the  neighbourhood  :  That 
those  offensive  vapours  fill  the  houses  which  he  in  the  di- 
rection to  which  the  wmd  blows,  while  the  engine  is  go- 
ing, and  destroy  the  vegetables  in  the  gardens,  and  this  to 
a  distance  of  many  hundred  yards  from  the  engine :  That 
the  furniture  in  the'  houses  is  blackened  and  soiled  by  the 
smoke,  the  vegetables  acquire  a  bitter  t^ste,  and  the 
clothes  and  linen  of  the  families  in  the  neighbourhood  are 
prevented  from  being  dried  or  bleached  :  That>  in  some 
houses,  even-  at  the  distance  of  many  faundfed  yards,  the 
inhabitants  have  been  prevented  from  opening  their  win- 
dows oti  account  of  the  smoke  of  the  engine,  and  have 
found  it  impossible  to  sit  with  comfort  in  the  apartments 
on  that  side  of  their  houses  which  is  next  to  the  engine, 
while  the  smoke  issues  in  that  direction. 

3^,  That  the  discomfort  occasioned  by  the  smoke  is  so 
great  as  to  have  prevented  the  feuing  of  the  ground  in  the 
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neighbourhood  which  had  been  advertised  for  baiidiog-! 
ground. 

4^A,  That  many  of  the  finest  streets,  squares,  and  cres- 
cents of  the  New  Town,  according  to  the  plan,  part  of 
which  has  been  executed,  lie  exposed  to  the  full  influence 
of  this  nuisance :  That  Kiog  SfHtfuei  and  Howe  Street 
are  occasionally  annoyed  with  the  smoke,  as  the  wind 
happens  to  blow  in  the  direction  towards  those  street^. 

&thj  That  a  great  part  of  the  ground  in  the  neighbour* 
hood  of  this  engine  has,  to  a  great  extent  and  value,  for 
several  years,  been  laid  •  put  and  advertised  for  building 
grciund  for  dwelling-houses,  and  it  is  chiefly  of  value  in 
thstt  view ;  bui  the  nuisance  o(  this  engine  has  muck  re- 
duced the  value  of  the  ground  in  that  situackm. 

In  respect  tohereof^  ^c. 

(Signed)        GBotiOE  3os:  Bell. 

On  revising  the  copdespenden^ce  and  answers,  in  obedi- 
ence to  the  above  interlocutor,  the  suspenders  further 
aver, — 

1^,  That  there  is  no  apparatus  for  consuming  the 
smoke;  that  no  such  apparatus  is  a  suflicient  secuii^ 
against  the  nuisance;  and  that,  accar0ingly,  the  thick 
ami  oflensive  va^iotir  of  which  the  ptirsuers  ,<omplaiD, 
^as  piuyed  9u  annoyance  to  the  peighbourhood  at  all 
times,  vvhen  the  present  occupiers  have  had  occasion  to 
use  ifne  engine,  as  well  as  while  it  remained  in  the  Qccopt- 
tion  of  Mr  Kedslie. 

£j.  The  ovent^  of  the  village  of  Stockbridge  are  not  of- 
fensive, nor  have  the  neigh^iourhood  been  in  the  least  an- 
noyed with  smoke,  when  the  engine  in  question  was  not 
going. 

3df  Whatever  in  theory  a  mail  of  science  ma^.n^oct, 
the  lact  of  the  nuisance  and  offensive  smoke  can  i^ 
established  only  by  a  proof  at  large. 

In  respect  lekereqfy  SfC* 

George  Jos.  Bell. 

10 
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ANSWERS  fgr  Saunders  and  Others^  Purchaser^ 

from  KsASLiG, 

There  is  a  scarcitj  of  miKs  in  the  neighbourhood  of 
JSdinbai^hy  for  the  purpose  of  .grindifig  Wheat  and  other 
grain  to  supply  the  consumption  of  the  chy.  Every  fall 
of  w«ier  ia  the  neighbourhood  has  long  been  occupied^ 
so  that  it  has  been  found  impracticable  to  extend  the  raa« 
auiactiire  c^  this  part  of  the  necessaries  of  life^  by  erect* 
ing  additional  water  mills.  Moreover^the  Water  of  Leitb^ 
on  which  the  flour  mills  are  erected,  alihongb  it  might 
still  prove  saficient  in  rainy  seasons,  is  nevertheless  ex* 
tremely  apt  to  become  ineificient  for  the  movement  of 
machinery,  not  only  in  consequence  of  frosts  in  vrinter^ 
but  also  by  drought  in  summer  and  autumn.  This  has 
very  often  happened  of  late  years,  so  as  to  render  it  neces* 
sary  to  obtain,  at  a  great  expence,  com  to  be  ground  for 
the  consumption  of  the  city,  at  Haddington,  Dalkeith^ 
Musselburgh,  and  other  places,  and  in  particular  at  Burnt- 
island, where  there  is  a  steam*engine  erected  for  grinding 
wheat. 

2.  Various  plans  have  at  different  times  been  suggested 
to  remedy  the  above  inconvenience,  which  is  a  growing 
evil,  and  at  one  time  a  party  of  bakers  obtained  a  feu  of 
eome  groimd,  with  the  view  of  erecting  a  mill  for  grind- 
ing  wheat,  the  machinery  to  be  moved  by  a  steam»engine; 

The  scheme  was  delayed,  and  ultimately  deserted,  frooi 
accidental  causes.  In  the  me4n  time,  Andrew  Kedslie, 
the  author  of  the  respondents,  who  was  then  proprietor 
of  Stockbridge  Mills,  resolved  to  erect  a  steam  engine 
to  work  his  machinery  at  those  times  when  the  power  de- 
rived from  the  Water  of  Leith  should  fall,  in  consequence 
of  IWist  or  drought. 

S«  The  Stockbridge  Mills  are  of  ancient  constitution* 
They  have  been  constantly  employed  in  grinding  wheat, 
and  have  been  employed  for  many  years  to  greater  extent 
than  any  other  mills  within  twenty  miles  of  Edinburgh, 
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excepting  only  the  flour-mills  belonging  to  the  incorpora** 
tion  of  bakers*  The  steam-engine  i^hich  Mr  Kedslie  con- 
structed wa9  attached  to  these  miDs,  to  the  efiectonly 
which  has  been  already  mentionedy  of  assisting  the  water 
power  when  deficient,  and  not  for  the  purpose  of  giving 
motion  to  any  new  mill  distioct  from  the  old-milb.  The 
respondents  purchased  these  mtlis  and  machinery  fox 
their  own  accommodation  as  tradesmen^  and  they  only 
mean  to  use  the  steam-engine  as  Mr  Kedslie  did.  It 
is  cheaper  to  use  the  water  power  than  the  steam^n* 
gine;  accordingly,  when  the  water  does  not  fail  from 
drought  or  frost,  the  engine  is  not  used* 

4.  The  steam-engine  in  question  is  of  the  newest  and 
best  construction,  upon  the  principle  contnved  by  Watt. 
Morever,  it  is  furnished  with  aa  apparatus  for  burning  its 
own  smoke*  It  is  what  is  denominated  by  arti$ts  a  seven- 
teen horse  power.  The  smoke  that  proceeds  from  it  is 
not  greater  than  that  which  proceeds  -from  mi  ordinary 
baker's  oven ;  it  does  not  consume  more  than  a  ton  of 
coals  in  twelve  successive  hours* 

5.  The  suspender,  Mr  Raeburn,  has  lately  erected  an 
oven  in  the  neighbourhood  of  the  milts,  the  smoke  of 
which  is  equal  to  that  which  proceeds  from  the  en- 
gine. There  is  another  oven  at  Stockbridge,  and  the 
smoke  of  the  two  greatly  exceeds  the  smoke  givoi  out 
by  the  steam-engine  when  it  is  employed. 

Steam-engines,  especially  those  of  an  improved  con- 
struction, similar  to  that  in  question,  are  no  where  regard- 
ed as  s^  nuisance.  Numbers  of  them  exist  in  Glasgow, 
^Manchester,  and  London.  Moreover,  there  are  several 
steam-engines  in  Edinburgh  at  the  present  moment.  One 
is  employed  by  Mr  Marshall,  at  Portobeilo^  aiaidst  hand- 
some houses  upon  ground  destined  tor  feus.  There  is  also 
a  steam-engine  at  Silvermilis.  There  is  nothing  in  the 
particular  situation  of  the  steam-engine  in  question^  which 
can  render  it  a  nuisance  to  the  particular  neighbourhood  in 
which  it  is  placed,  and  it  is  there  used  for  the  purpose  of 
supplymg  one  of  the  necessaries  of  life  to  the  inhabitants 
of  the  city.    Having  made  these  statements,  the  region- 
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in  answer  to  the  avf  jrn^citi  in  the  condesc^odence* 

U  .Herioi's  Hospital  is  no  party  to  the  process.  The 
ajirermept  h«re  made  is  tl^erefore  irralevant^  and  it  is  un* 
supported  by  evidence. 

2.  Admitted  that  a  ateapBi«»Qiigii)e  has  been  erected,  but 
it  is  only  a  sieventfeii  hocse  power.  It  may  qoosume 
two  t^os  of  coal  iq  twenty-four  working  hoursi  but  it  only 
consumea  about  half  that. quantity  in  a  working-day  of 
twelve  houm*    . 

3.  When  Mr  Kedslie  first  set  the  engine  a^-going,  he 
and  his  servants  did  not  understand  how  to  manage  it,  and 
the  consequence  was,  that  it  emitted  a  considerable  quan- 
tity of  amokei  which  was  just  so  much  fuel  wasted.  But 
a  person  acquainted  with  the  management  of  such  engines 
was  afterwards  employed.  It  was  then  found  that  the 
engine  produced  no  more  smoke  than  a  baker's  oven,  as 
alnsady  mentioned.  Indeed,  except  for  a  single  minute  or 
two  when  it  is  fed  with  fresh  coals,  it  produces  ilo  more 
smoke  than  a  common  kitchen  fire.  The  respondents, 
therefore,  deny,  generally,  the  statements  contained  in  this 
article  of  the  condescendence.  The  engine  does  not  give 
out  nearly  so  much  smoke  as  a  common  smithy,  some  of 
which  exist  in  the  very  heart  of  the  New  Town  of  Edin- 
burgh. 

4.  The  steam-engine  in  question  has  not  presented  the 
feuing  of  the  neighbouring  grounds.  It  is  well  known, 
that  for  some  time  past,  the  feuing  of  ground  for  new 
buildings  has  every  where  been  at  a  stand,  and  it  cannot 
appear  surprising  that  this  dulness  in  that  branch  of  trade 
should  have  reached  Stockbridge. 

5.  The  smoke  of  the  engine  cannot  aflfect  the  streets, 
squares,  and  crescents  meant  to  be  constructed  in  the  New 
Town.  That  notion  was  broached  in  the  discussion  rela- 
tive to  the  steam-engine  at  Silvermillsj,  but  was  justly  dis- 
regarded. 

6.  The  smoke  issuing  from  the  steam- engine  in  ques- 
tion could  not  affect  the  value  of  the  neighbouring  ground. 
Indeed,  Mr  Raeburn's  oven,  as  already  noticed,  produces 
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as  fnucb  smoke  as  the  steam-eogioe.  It  is  remarkable, 
that  nobody  in  Stockbridge  complains  of  the  steam* 
engine,  although  there  are  more  than  a  score  of  washer- 
women who  gain  their  bread  in  the  village  bj  that  occu- 
pation, not  one  of  whom  has  either  left  the  village  or  al> 
tered  a  single  complaii)t  against  the  steam-engine. 

Before  concluding,  it  may  be  proper  to  remark,  Aat  a 
proof  at  large  on  such  a  subject  as  this,  is  liable  to  be  ex- 
tended to  an  enormous  length.  The  respondents,  there- 
fore, beg  leave  to  suggest  the  propriety  of  endeavouring 
to  bring  the  dispute  to  a  close,  by  directing  an  inspection 
of  the  steam-engine  to  be  made  by  a  man  of  science,  for 
instance,  by  Professor  Leslie  of  the  University  of  Edin- 
burgh, and  a  report  to  be  returned  on  the  points  in  dis- 
pute, concerning  its  tendency  to  prove  a  nuisance  to  the 
neiirhbourhood. 

^     '  In  respect  fvkereof,  S^c. 

Ro.  FoBSTTH« 

In  addition  to  the  above  answers,  the  defenders  conde- 
scend and  say,— 

1.  The  ovens,  smith  shops,  yarn-boiling,  and  other  ma- 
nufactures in  Stockbridge  and  its  neighbourhood,  some  of 
them  belonging  to  the  suspender,  Mr  Raeburn  himself, 
and  others  of  them  to  that  gentleman's  own  brother,  emit 
as  much  smoke  as  the  steam-engine  in  question,  and  the 
suspenders  probably  mistake  the  one  smoke  for  the  other. 

2.  The  feu-duty  of  the  ground  lying  within  a  few  yards 
of  the  steam-engine,  has  been  fixed  within  these  few  days 
at  the  very  high  rate  of  5s.  per  foot  in  front. 

3.  The  chargers  humbly  apprehend  that  it  would  be 
expedient  for  your  Lordships  to  take  a  report  from  Pro- 
fessor Leslie,  which  would  be  of  more  consequence  than 
the  examination  of  ignorant  people.    And, 

Lastly,  The  respondents  may  remind  your  Lordships 
that  there  are  a  number  of  material  averments  made  by 
them  in  their  answers,  not  met  in  the  additional  statement 
made  by  the  suspenders. 

In  respect  'whereof^  S^c. 

Ro.  FoiSYTH. 
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ISSU£. 

In  obedience  to  the  order  of  Lord  Pitmilly,  bearing 
dtte  the  fOtb  dty  of  December  1815, 1  report,  tbat  the 
following  Issue  is  calculated  to  try  the  qaesiioo  betwixt 
the  partieSf  viz. 

Whether  Mr  Kedslie,  the  charger,  did,  in  the  course  of 
the  year  1814,  in  the  village  of  Stockbridge,  erect  a 
building  containing  a  steam-engine,  the  smoke  or  exha- 
lationa  from  which  are  or  may  be  injurious  to  the 
health,  or  comforts,  or  property  of  the  possessors  of  the 
.  hottsea  and  gardens  upon  the  property  of  the  suspenders 
in  the  neighbourhood  of  the  said  steam-engine,  and  ar^ 
or  may  be  likewise  injurious  to  the  said  property  of  the 
auspendera,  and  in  what  respect,  and  to  what  extent  ? 

And  I  further  report,  at  the  instance  of  the  charger,  that 
the  following  issue  is  calculated  to  try  the  hypothetical 
point  upon  which  he  insists  in  the  answers  to  the  conde- 
scendence :— 

Whether,  according  to  the  averment  of  the  charger,  ma^ 
chmery  or  other  means  can  be  applied,  ^hich  will  ren- 
der the  smoke  and  exhalations  from  the  said  steam- 
engine  innoxious,  and  what  these  means  are  ? 

(Signed)        William  Clekk, 

1st  Ckrk  of  Jury  Court* 
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CONDESCENDENeE  for  John  PAWt. 

Upon  hearing  partiest  the  Lord  Ordinary  waa  pleased, 
of  this  date,  (June  23,  1815,)  to  pronounce  the  following 
interlocutor :  '  Haviug  beard  parties'  procurators,  before 
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'  answeri  Appoints  the  pursuer  to  give  ia  a  special  con- 
^  descendence  of  the  faqts  and  circumstances  he  avers  and 
*  offers  to  prove  in  support  of  his  action ;  said  coude* 
'  scendence  to  be  giv^u  is  within  eight  days*' 
In  obedieofe  to  ih^  above  interiiocqtor^  the  puvauer 

coodetfcends  and  aajs, 

1.  That,  on  the  15th  and  l6th  of  April  18. 14^  the  pujFSuer^ 
who  is  a  considerable  dealer  in  flax-seed,  wrote  to  Mesrss 
Robert  and  John  Hewetson,  merchanta  in  London^  re- 
questing thefli  to  purchase  for  him  100  barrels  of  Higa 
sowiijg  flax-seedy  provided  they  coukl  get  the  same  for- 
warded from  London  to  Leith  by  a  smack  immediately, 
or  at  furthest  by  Thursday  the  dist  of  that  mootb,  and 
with  earnest  iiguncticiis  |o  lose  not  a  moment  in  slupping 
and  dispatching  the  seed. 

2.  Th|it,in  consequence  o^  this  commiMMcatioQ,  Messrs 
Hewetsoiv  made  inquiry  at  the  wharf  on  die  river  l^ames, 
occupied  b^  the  defenders,  the  Old  Shipping  Company, 
and  were  inforhned  by  the  people  employed  by  them,  that 
their  smack  Lord  Melville  was  the  first  vessel  which 
had  room,  and  that  she  was  to  be  dispatched  for  Leith  on 
Friday  the  29th  April  1814. 

.3.  That,  although  this  was  later  than  the  pursuer  had 
required,  yet,  on  the  faith  of  the  day  of  sailing  being 
kept,  Messrs  Hewetson,  finding  they  could  implement 
the  pursuer's  order,  immediately  purchased  100  barrels 
of  Riga  sowing  fia^^seed,  which  they  delivered,  on  the 
27th  April  1814,  to  the  manager  of  the  Old  Shipping 
Company,  to  be  dispatched  to  Leith,  on  Friday  the  £9th 
April  1814. 

4.  That  the  manager  received  the  said  seed,  and  put 
the  same  on  board  the  smack  Lord  Melville. 

5.  That,  previous  to  the  delivery  of  the  seed,  the  smack 
Lord  Melville  had  been  seized  by  the  customhouse  offi- 
cers, Qo  account  of  havii^  contraband  goods  on  boardy 
and  was  actually  under  seizure  at  the  time  the  seeds  were 
received  and  shipped  on  board  of  her. 

6.  That  neither  the  manager,  nor  any  of  the  people 
employed    by   the  defenders,    gave   any   intimation    to 


Mews  Hewetton,  that  Uie  iiord  AlelviUo  wirs  under 
seizure. 

7*  That  Messrs  Hewetson  shipped  the  seeds  on  the 
express  faith  and  imderstaading  that  the  Lord  Melville 
"WtLB  to  sail  on  Friday  the  Q&th  April  1B14«  as  had  been 
lieldout  by  the  defenders  aiul  their  servants  to  the  public* 

8-  That  if  Messrs  Hewetson  had  been  informed  that 
the  Lord  Melville  was  under  seizure,  at  the  time^  or  that 
there  was  any  thii^  to  prevent  her  sailing  on  Friday  the 
£9th  April  18 14^  they  would  not,  under  the  order  tbey 
bad  reeeived>  have  allowed  the  s^ed  to  be  put  on  board  of 
ben 

g.  That  the  manager  for  die  defenders,  finding  be 
could  not  get  the  seizure  of  the  Lord  Melville  lak^n  off, 
sent  other  goods,  then  in  his  custody,  in  order  to  be  sent 
to  Leitb,  by  another  of  the  company's  smacks,  called  the 
Queen  Charlotte,  and  dispatched  her  frolp  London  to 
Leith,  on  Saturday  the  30tb  April,  or  Suridf^y  Ut  May 
1814.  But,  instead  of  sending  the  pursuer's  seeds  by  the 
Queen  Charlotte,  he  allowed  the  same  to  lie  for  ^  consi- 
derable time,  along  with  the  c<^traband  goods  on  board 
of  the  Lord  Melville,  then  under  seizure* 

1(X  That  all  the  smacks  which  sailed  from  Loudpn  on 
Thursday  the  26th  April  1814,  and  even  thos^  which 
sailed  on  Saturday  the  SOtb  April,  and  Sunday  the  lit 
May,  (and  among  others  the  Queen  Charlotte,)  arrived  at 
Leith  on  the  3d,  4th,  and  5tb  of  May  1814>  after  a  pas- 
sage of  from  four  to  six  days.  That  if  the  Lord  Melville 
had  sailed  at  the  time  appointed,  the  seeds  would  have  ar- 
rived at  Leith  on  the  3d  M^^y,  in  good  time  for  the  mar- 
ket, when  seed  was  exceedingly  scarce  and  high  priced ; 
•and  that,  if  the  seeds  had  beep  forwarded  by  the  Queen 
Charlotte,  they  would  have  arrived  at  Leith  on  the  5tb  or 
6th  May  1814. 

11.  That  the  Lord  Melville,  with  the  |Nirsueyr's  seeds 
on  board,  did  not  flail  from  London  until  afbout  the  6th 
of  May  1814,  and  that  she  arrived  in  Leith  harbour  on 
the  15th  May  ]814>  being  twelve  days  later  than  she 
would  have  done  bad  she  sailed  at  die  tisoe  appointed ; 
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and  as  the  seed  market  was  over  when  she  arrived,  the 
pursuer's  seed  was  not  worth  one  half  the  price  it  would 
have  brought  ten  dajs  before. 

18.  That,  as  the  pursuer  could  obtain  no  accounts  of 
the  Lord  Melville  with  his  seed,  though  daily  assured  bj 
the  manager  in  Leith  that  she  would  arrive  imm^iately, 
he  wrote  to  Messrs  Hewetson,  requesting  them  to  make 
inquiry  after  the  ship. 

13.  That  Messrs  Hewetson,  accordingly,  on  the  iSth 
May  1814,  saw  Mr  Lawrie,  the  manager  for  the  defend^ 
ers,  in  London,  and  having  inquired  at  him  after  the  ves- 
sel, Messrs  Hewetson  were  informed  by  Mr  Lawrie,  that 
the  Lord  Melville  had  sailed  from  London  on  the  29ilt  of 
i^pril  1814,  which  information  was  not  true,  as  the  Lerd 
Melville  had  not  sailed  from  London  till  about  the  6th  of 
May  1814 

14.  That  Messrs  Hewetson  having  informed  the  pur- 
suer of  the  purchase  of  the  above  lUO  barrels  of  Riga 
sowing  flax'seed,  the  pursuer,  upon  the  6th  May  1814, 
sold  the  said  1(X)  barrels  of  seed  to  Mr  John  Baillie, 
merchant  in  Airdrie,  at  the  price  of  L.5  per  barrel^ 
amounting  to  L.!/00,  deliverable  in  Leith  on  or  before 
the  9th  May ;  but,  m  consequence  of  the  non-arrival  of. 
the  seed,  the  pursuer  coiild  not  deliver  it,  and  Mr  Baillie 
thereupon  threw  up  the  sale. 

15.  That  upon  the  arrival  of  the  Lord  Melville,  the 
defender,  Mr  Black,  as  manager  of  the  Old  Shipping 
Company,  accompanied  by  some  of  the  directors,  called 
upon  the  pursuer,  and  requested  him  to  receive  the  seed. 
That  the  pursuer  refused  to*do  so,  as  he  could  obly  then 
sell  the  seed  at  a  very  great  losn,  which  he  stated  to  them 
arose  from  their  fault,  and  which  they  were  liable  for. 
And  that  at  last  it  was  agreed  upon,  that  as  the  Dundee 
seed  market  is  a  little  later  than  Leith,  the  100  barrels  in 
question  should  be  consigned  to  Mr  Patrick  Anderson, 
banker  in  Dundee,  in  order  to  be  disposed  of,  for  behoof 
of  all  concerned  ;  and  that  afterwards  a  submission  should 
be  entered  into  between  the  parties,  as  to  whom  the  loss 
should  fall  on ;  which  agreement  was  reduced  into  wnt* 


iogi  by  missites  between  the. purUeSf  produced  io.pco- 


16.  That  ibe  seed  wa9»  in  terms  of  these  missive,  im* 
mediately  forwarded  to  Mr  Anderson,  who  disposed  of  i^ 
but  owing  to  the  then  late,  se^son^  it  only  yieldedJ^.  227» 
9s.  6d.  of  free  proceeds. 

|7.  That,  therefore,  a  loss  of  ao  less  than  L.272,  10s. 
6d.  arose  between  the  price  at  which  the  seed  was  sold  bjp 
tbe  pursuer  to  Mr  Baillie,  and  that-  at  which  it  was  after- 
wards disposed  of  by  Mr  Anderson. 

1B»  That,  sowing  flax-seed  is  an  extremely .  perishable 
article,  and  during  the  sowing  season  is  worth  in  value 
froip  two  to  three  times  more  than  it  is  after  the  sowing 
season  is  over. 

In  reiped  tokere^,  S^c, 

GfiORGfi  Jos*  Bblu 


ANSWERS  for  John  Black. 


* ' 


There  is  a  very  singular  and  suspicious  discrepancy  be- 
tween the  allegation  in  this  article,  and  the  ayermeot  in  the 
first  page  of  the  summons.  In  bis  summons,  the  pursuer 
stated  that  he  had  commissioned  this  flasL  need  by  a  letter 
dated  on  9Sd  April  lbl4 ;  whereas  he  now  affectato  say, 
that  the  commission  was  given  on  the  15th  and  l6th  April, 
to  be  dispatched  by  the  2l8L 

The  rcspopdeiits  aver,  that  ijtie  first  cos(Hnunicatioa 
which  they  had  from  Mr  Hewetsou  respecting  this  flai^ 
seed,  was  by  a  verbal  application  on  the  Corn  Exchange 
on  Monday  the  t25th  of  April;  and  all  that  the  manager 
then  said  was,  thsit  the  first  vessel  on  his  list  to  sail  was 
the  ''  Lord  Melvdle,"  (which  was  truly  the  case,)  and  that 
he  expected  she  would  sail  on  the  $9th  April*  But  the 
vessel  was  npt  pubbcly  advertised  for  that  day.  On  the 
cpntrary,  the  only  hand  bill  c^fculated  respecting  her  made 
her  day  of  sailing  the  24tb. 

^  Ans,  to  Jrl.  3.*«^The  respondents  deny  that  the  sailing 
of  the  veesel  positively  on  the  day  ei^pected  was  made. 41 
condition  of  the  shipment., 

4* — ^Admitted, 


4«l 

5;  and  ft**— It  i$  denied  that  the  Lord  MeHiUe  wm  efer 

under  seizure  by  the  Customhouse  officers  for  contraband 
goods.  All  that  happened  was,  that  flO/fPuncheons  of 
whiskjy  brought  by  the  vessel  to  Lobdon,  could  not  be 
landed  till  the  duties  were  paid ;  and  as  this  whisky  had 
been  shipped  by  Mr  Haig,  the  respondents'  manager  had 
every  reason  to  believe  that  they  would  be  settled  on  or 
before  the  29th  April. 

7*-^-*Tke  respondenu  ber^  beg  to  refer  to  their  answer 
to  the  third  article. 

S.-i^This  is  a  matter  of  infbrenee>  which- will  depend  on 
the  facts  to  be  afiterwards  ascertained. 

Q.—The  greater  part  of  the  stai^oient  in  this  article  is 
erroneous.  The  loading  of  the  Lord  Melville  was  com- 
plete on  the  28tb  ApHI ;  add  it  h  denied  that  any  articles, 
intefkded  to  be  sent  by  the  Lord  Melville^  were  shipped  in 
the  Queen  Charlotte,  in  respect  of  any  detention  of  the 
former  vessel. 

10.>->»In  this  article  alsoi  the  pursuer  has  fallen  into  a 
total  mistake.  The  Quce^  Charlotte  did  not  sail  from 
London  till  the  third  May^  mid  it  was  actually  the  14th  of 
May  before  she  arrived  at  Leitb. 

ll.-^The  Lord  Melville  eertitinly  did  not  sail  from 
London  till  the  6th  of  May ;  but  the  respondents  know 
nothing  of  the  remaining  part  of  the  statement  in  this 
article. 

12.— ^The  statement  in  thb  article  does  not  seem  to  be 
material. 

13.-^ As!  to  the  statetnent  iti  this  articlei  either  the  pur- 
suer or  Misters  tlewetson  tnust  have  fallen  into  an  egre- 
gious mistkkei  and  totally  misunderstood  the  respondents' 
manager,  Mr  LaWHe.  He  has  no  such  personal  interest 
in  this  matteri  as  to  make  it  credible  that  he  or  anv  man 
would  advance  a  gross  falsehood  to  deceive  an  employer ; 
and  still  less  a  falsehood  that  admitted  of  immediate  de* 
tection. 

14.-^The  respondents  can  know  nothii^  of  the  accu- 
racy of  the  pursuer's  statement  on  this  article.  If  the  pro- 
cess goes  forward,  thereforoi  the  pursuer's  allegations  must 


be  pto^^t  aittdth'e  reip^tidetit^  Will  lye^t^wedacotajtttict 
probatioD.  '     ■    '      '-  .'     ' 

1^,  16,  ITjt.Aiiid  ^18,^T-The  last,  observation  applieB.,to 
these  articles  also. 

While  the  defender  has  made  these  answers  on  the  fact, 
he  humbly  begs  leave  to  enter  his  protest  affakist  the  reie^ 
vam^  of  the  pucsuer^s  avenpents  in  point  of  law.  tn  par- 
ticuiar,  he  denies  that  even  when  a  vessel  is  advertised  to 
sail  against  a  specific  day,  that  merchants  understand  that 
this  imposes  %  pereng^atory  obligation  on  the  owner  of  a 
general  ship  to  dispatch  the  vessel  against  that  day.  But, 
on  the  contrary,  if  a  shipper  deems  it  indispensably  neces- 
sary for  his  interest,  that  his  goods  should  be  dispatched 
against  a  particular  day,  and  that  he  is  to  be  entitled  to 
damages  lor  the  failure  ttien  td  dispatch  the  vessel,  he  if 
bound  to  make  the  period  of  dispatch  a  condition  of  the 
'shipment,  and  thus  to  put  the  owners  on  their  giiard  t>f  the 
hazard  which  they  run  in  taking  his  goods. 

In  respect  thereof ,  S^c* 

John  CvKiNOiiAMB. 


liSSUE. 

In  obediciice  to  the  interlocutor  of  Lord  AUoway,  of 
the  20th  December  1815, 1  report  that  the  following  Issue 
is  calculated  to  try  the  question  between  the  parties : 

Whether^  on  or  about  the  d7th  day  of  April  1814,  certain 
goods,  viz,  one  hundred  barrels  of  flax*seed,  were  ship* 
ped  on  board  a  certain  vessel  belonging  to  thedefend-^ 
ers,  called  the  Lord  Melville,  then  lying  in  the  port  of 
London,  takinj;  in  goods  on  freight  for  the  port  of 
Leith  >  and, 

Whether,  at  the  time  of  receiving  said  dax-seed  on  board, 
or  at  some  time  before,  the  defenders,  by  themselves, 
or  others  acting  in  their  name  and  by  their  authority, 
did  undertake  to  the  shipper  or  shippers  of  the  said 
i|ai-seed,  that  the  said  vessel  should  set  sail  from  the 
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port  of  Londoiii  with  the  said^axHeed  onboard^ 
on  or  before  the  29th  day  of  April  1814  ?  and. 

Whether,  as  the  said  vessel  did  not  sail  on  the  voyage 
aforesaidi  on  the  day  last  aforesaid,  the  pursaer  has 
thereby  suffered  loss  and  damage,  by  losing  the  oppor* 
tunity  of  disposing  of  the  aforesaid  fiaX'seed  to  the  best 
advantage ;  for  which  loss  and  damage  the  defenders 
are  liable  i 

(Signed)        William  Clbek, 

Isi  CUrk  of  Jury  Cowrie 


No.  III. 

CONDESCENDENCE  for  James  Mancei. 

1.  John  Manuel,  merchant  in  Edinburgh,  the  pur* 
suec's  brother,  obtained  a  cash  credit  several  years  ago 
from  Sir  William  Forbes  and  Company  for  L.^5(X 
James  Manuel,  senior,  the  pursuer's  father^  and  Jame» 
Baillie  of  Falahill,  became  cautioners  in  the  bond,  along 
with  John  Manuel.  About  the  end  of  the  year  180^ 
John  Manuel  faded  in  his  business,  and  the  two  cau- 
tioners were  obliged  each  of  them  to  pay  one  half  of  the 
sum  drawn  out  of  the  cash  account.  But  the  pursuer, 
thougli  he  had  no  concern  with  the  original  debt,  agreed 
to  join*  bis  fatber  in  gnanling  three  biUs  Co  Mr  BaiUie  for 
his  relief^  Mr  Baillie  granted  an  acknowledgment  to  the 
pursoMr's  father  in  the  following  terms :  '^  In  consequence 
of  receiving  three  bills  this  day,  (Sept.  26,  ]807i)  signed 
by  you  and  your  son  James,  payable  at  six,  twelve^  and 
eighteen  months^  for  L.  20  Sterhng  each,  I  aecept  of  them 
as  full  payment  of  your  part  of  the  cash  account  for  which 
you  and  I  were  bound  to  Sir  William  Forbes  and  Com* 
pany,  Edinburgh,  on  account  of  your  son,  John  Manud, 
txAfar  which  you  shall  have  my  discharge  upon  a  proper 
stamp!^    Two  of  the  bills  here  mentioned  were  regularly 
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paid  when  they  fell  due ;  and  the  money  was  ready  to  pay 
the  thirds  when  the  pursuer  was  advised  by  the  defender^ 
Mr  Fraser,  that  he  ought  not  to  pay  this  third  bill  till  Mr 
Baillie  granted  the  stipulated  discharge  upon  stamped 
paper. 

The  pursuer;  knowing  -Tery  little  of  business^  was  en- 
tirely guided  by  the  advice  of  Ae  defender^  who,  it  seems^ 
had  it  in  view  to  present  ft  bill  of  suspension,  upon  the 
ground  that  no  ptroper  discharge  had  been  granted.  At 
the  same  time,  the  <iefender  took  money  from  the  pursuer 
for  payment  of  the  bill,  and  granted  an  acknowledgment 
for  it  to  the  pursuer  in  the  following  terms :  '  I  acknow* 
"  ledge  that  you  have  this  day  (May  1,  1809)  put  into 
''  my  hands  the  sum  of  L.80  Sterling,  to  be  comigned  in 
^*  a  stispension  at  your  and  your  father's  instance, 
^  against  James  BaiUie  of  FalahiUJ*  The  pursuer  never 
had  any  account  with  the  defender  whatever,  except  the 
account  in  relation  to  the  business  with  Baillie. 

£«  It  is  proper  to  mention^  that  ultimate  diligence  had 
been  raised  by  Mr  Baillie  upon  the  third  bill ;  and  it  ap-^ 
pears  that  the  defender  actually  presented  a  bill  of  sus* 
pension,  founded  upon  the  ground  above-mentioned,  that 
Mr  Baillie  could  not  demand  payment  until  he  granted  a 
regular  discbarge.  Mr  Bailli^  who  was  in  Ae  army, 
being  about  to  leave  this  country  to  join  his  regiment,  was 
either  on  that  account  glad  to  yield  to  the  defender's  de* 
mand,  or  he  had  considered  the  reasons  of  suspension  to 
be  well-founded.  Accordioglyi  he  accepted- from  the  de^ji 
fender  of  L.10,  7s*  8d.  in  full  of  the  L.%  bill,  after  de* 
ducting  the  expences  of  the  suspension;  and  the  matter 
b^ug-  thus  settled,  he  granted  to  the  pursuer  a  full  as* 
signment  of  the  debt,  and  diligence  raised  upon  it.  He^ 
at'tbe  same  time,  delivered  up  to  the  defender;  as  the 
pursuer's  agent,  die  L.£0  bill,  with  the  homing  and  cap- 
tion which  had  been  raised  upon  it ;  after  which,  he  went 
abroad  to  join  his  regiment.  The  diligoice  being  dius 
ddivered  up  to  the  defender,  then  the  pursuer^s  agent,  as 
extinguished  and  retired  documents,  upon  the  debt  being 
paid,  it  could  not  be  used  by  the  defender  against  the  pur* 
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mier  in  any  fhap*,  or  to  107  effect,  «kker  in  the  imiip«  of 
Mr  Buillie,  the  creditor,  or  in  t|ie  d^eoder'«  own  name. 

9.  Miitters  remained  ia  tbU  sl^us  till  Tue^ds^  the  5th  of 
November  IBll^  when  the  |Hiriuer,  wiihout  «ny  waraaog 
or  premonition,  was  apprehended  in  his  faiher's  hoii^e  at 
Mniibead,  where  he  then  resided,  hy  Arcbihaid  Watson,  a 
messenger  at  armti,  by  viruie  of  that  very  caption,  at  Mr 
Bullae's  instance,  which  had  been  discharged  more  than 
five  months  before.  Mr  Watson  came  in  one  of  the 
Glasgow  forenoon  coaches,  to  the  Inn  at  Westcraigs, 
which  is  about  three  miles  distant  from  Mairbead,  whei:^ 
the  pnrsner  resides.  He  had  a  concurrent  along  with  him, 
whom  he  employed  to  find  out  the  purwM^r's  residencei 
After  this  wa9  done,  he  came,  tb  the  pursuer's  father's 
iHMiae,  where  the  pursuer  resided,  wboni  be  found  at 
home;  «nd  saying  he  had  some  business  with  him,  he 
was  desired  to  step  into  a  room,  which  be  did,  along  with 
his  concurrent*  The  messei^er  th^n  told  the  pursuer  that 
b#  came  in  the  character  of  a  King's  pnessenger,  with  a 
caption  against  him  and  hia  father,  at  the  ii^taoce  of  Mr 
BaiUie  of  Fai4hilk  I'be  pursuer  immediately  explained 
bow  the  matter  stood,  and  showed  the  letter  he  bad  re- 
^Bived  from  the  defe^ider,  Mr  Fraser,  acknowledging  the 
receipt  of  L*£0,  on  account  of  Mr  Baillie's  debu  The 
n}0»aenger«  upon  tbisii  slalec^  that  the  defender  bad  an  ac« 
count  agaimA  the  pursues,  or  his  fother,for  JUlQ,  and  that 
if  tbia  sum  was  not  paid,  or  a.  bill  granted  lor  it  by  the 
pursuer,  he  mual  prooeN^  to  apprehend  him*  The  pur- 
suer declared  he  would  submit  to  no  such  demand,  upon 
wbieb  the  messenger  stated,  that  his  orders  were  peremp^ 
tory>  and  that .  he  must  proceed  with  tbedil^ence.  At 
tb#  same  tim^  be  showed  hia  bhoon^  end  toQk  bis  baton 
gut  of  hie  pocket,  wiili  whieh  be  touched  the  breast  of  the 
pursuer,  fmd  said,  ^'  You  are  my  prisoner*"  The  con<Hir- 
rent  tb^n  addressing  the  messec^ei,  said,  "  Nail  tb^m 
^^  both ;"  Uficm  wiiich  he  also  touched  the  piiisuai's  fsr 
tber  upon  the  breast,  and  declared  him  likewise  to  be 
n  pt isnner*  The  pursuer's  mother  buppening  to  be  pie- 
sent;  appeared  so  much  affi^ted  al  this  prooending,  that 


'file  Messenger  himself  was  moTed,  and  said  be  wouM  take 
the  young  nan  only,  and  let  the  iatber  stay  at  home* 

4.  The  pursuer  carries,  periodically,  the  iron  goods 
snanufactured  by  the  Shotts  Iron  Company,'  to  *dieir 
M'arehouse,  or  to  their  customers  in  Edinburgh ;  and  it 
happened  that,  on  the  morning  of  the  day  t>n  which  he 
ti'as  apprehended,  as  above-mentioned^  he  had  loaded  his 
carts  at  the  Shotts  Irc^niivorks,  with  wbich^he  was  to  pro« 
ceed  to  Edinburgh,  and  to  be  there  next  morniiig  by  nine 
o'dock.  On  account  of  this  circumstance,  he  lemon- 
atrated  against  being  carried  to  Edinburgh  that  night|  and 
gave  the  messenger  an  assurance  that  he  would  meet  him 
there  next  morning  at  nine  o\:Iock.  The  messenger  an- 
swered he  could  give  no  such  indulgence,  and  that  the 
pursuer  must  immediately  go  to  the  Inn  at  Westcraigs^ 
and  wait  for  the  coach,  in  which  he  would  be  carried  pri« 

'  Soner  to  Edinburgh.  The  pursuer  then  made  another  re- 
'  quest,  that  the  messenger,  instead  of  carryint;  him  three 
m  iles  across  the  country,  in  the  situation  of  a  prisoner, 
and  exhibiting  him  as  such  in  a  public-house,  to  wait  per* 
haps  for  some  hours,  till  the  coach  arrived,  would  stay  in 
'  the  pursuer's  house  tilt  another  of  the  Glasgow  Coaches, 
which  came  by  the  Shotts  road,  and  which  passed  very 
near  the  place,  and  at  the  same  hour,  should  arrive,  with 
which  they  might  all  go  to  Ediuburgh.  Even  this  re* 
quest  was  refused.  The  pursuer  was  carried  across  the 
country  to  Westcraigs,  as  a  prisoner,  and  he  was  detained 
in  the  public-house  there  for  nearly  two  hours,  waiting  for 
the  coach* 

5.  When  the  coach  airived,  the  pursuer  was  mounted 
upon  the  top  as  a  prisoner,  in  an  extremely  stomy  and 
disagreeable  night ;  and,  upon  his  arrival  at  Edinburgh, 
he  was  carried,  in  the  first  place,  to  the  defender's  house* 
It  was  then  so  late  that  the  defender  had  gone  to  bed, 
mid  Mrs  Fraser  said  he  could  not  be  seen  that  night.  The 
messeuger,  however,  was  adAiitted  up  stairs,  while  the 
pursuer  was  left  in  the  hands  of  his  concurrent  Upon 
his  return,  the  messenger  said  he  was  ordered  not  to  put 
the  pursuer  into  jail  that  night,  but  to  take  him  to  som^ 
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lodging^housei  and-  keep  bim  there  till  next  day.  Tbe  pup- 
suer  was  carried  to  the  messenger's  own  bouse,  where  be 
was  detained  as  a  prisoner  during  the  night,  a|id  nest 
morning  he  was  carried  back  to  tbe  defender's  house. 
Having  positively  refused  to  comply  with  tbe  defender's 
demand,  Mr  Fraser  seemed  to  think  it  imprudent  to  pro- 
ceed farther,  and  be  accordingly  allowed  the  pursuer  to 
be  liberated,  upon  bis  granting  a  letter  obliging  himself  to 
appear  before  the  defender  on  friday  the  8th  of  Novem- 
ber. This,  as  th^  pursuer  understood,  was  in  the  nature 
of  a  letter  of  presentation. 

6«  Tbe  damages  sustained  by  the  pursuer,  from  this  un- 
precedented abuse  of  legal  diligence,  have  bi^en  very  great. 
Shortly  before  he  was  apprehended,  be  had  commenced 
business  as  a  farmer,  and  had  got  a  considerable  part 
of  bis  stock  on  credit ;  but  tbe  publicity  with  which  he 
wlis  apprehended  and  carried  prisoner  to  Edinburgh,  en- 
tirely ruined  his  credit  and  respectability  in  that  part  of 
the  country  where  he  resides^  His  business,  too,  was  in- 
terrupted for  several  days ;  and,  upon  the  whole,  he  sub- 
mits, that  he  makqs  a  very  reasonable  claim  when  be  de- 
mands an  award  of  I4.20O  of  damages  against  the  de- 
fender. 

In  respect  'fnhereof,  8^. 


i^NSWERS  for  Fbancis  FaASEis. 

I.  The  defender  has  no  access  to  know  whether  the 
pursuer  paid  the  two  first  bills  referred  to  in  this  article  of 
the  condescendence.  The  third  bill  being  payable  eighteen 
months  after  fi6th  September  1)^07,  tell  due  on  e^th 
March  1809,  and  was  protested  on  the  dOth,  as  appears 
from  the  registered  protest  produced  in  process  by  the  de- 
fender, along  with  the  bill  itself.  The  pursuer  did  not 
offer  payment  till  1 1th  April,  when  he  required  from  Mr 
Baillie  a  discharge  to  his  father  of  the  debt  due  to  the 
bank,  which  was  refused  ;  and  in  consequence  of  i|s  bav- 
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ing  been  so,  he  applied  to  the  defender  to  obtain  that  dia* 
charge.  The  defender,  with  strict  regard  to  the  interest 
of  his  employer,  not  only  obtained  it,  but  took,  at  the 
same  time,  an  assignation  to  the  bank-bond,  in  favour  of 
tile  pursuer y  that  he  might  rank  on  the  sequestrated  estate 
of  his  brother,  the  principal  debtor,  to  the  extent  of  the 
three  bills,  and  Mr  Baillie  paid  L.  9>  l^s.  4d.  of  ex* 
pences.  It  has  been  explained  in  the  counter  condescend* 
ence  for  the  defender,  that  the  consignation  of  the  L.  20 
became  unnecessary,  as  the  suspension  was  not  brought 
into  Court  by  the  charger,  and  that  sum  was  of  course 
placed  to  the  credit  of  the  pursuer,  in  account  with  the 
defender 

2.  In  the  second  article  of  the  condescendence,  equally 
as  in  the  tirst,-  it  is  insinuated  most  improperly,  that  the 
refusal  of  Mr  Baillie  to  produce  a  discharge  of  the  bank 
debt  was  proper ;  and  that  the  defender  unnecessarily  oc» 
casioned  any  procedure  wliich  took  place.  It  has  been 
said,  that  Mr  Baillie  was  induced,  by  the  circumstance  of 
his  being  on  the  eve  of  going  abroad,  '^  to  yield  to  the  dc 
*' fender's  demand  ;"  and  it  is  added,  that  he  granted  to 
the  pursuer  an  assignment  to  the  debt,  and  to  the  diK- 
gence  proceeding  on  it,  "  accepting  from  the  defender 
"  L.  10,  7s.  8d.  in  full  of  the  L.  20  bill,  after  deducting 
^'  the  expences  of  the  suspension." 

The  pursuer  has  all  along  endeavoured  to  confound 
two  things  distinct  in  themselves,  viz.  the  bank  debt  due  by 
his  father  and  Mr  BaiUie,  as  cautioners  for  his  brother, 
and  his  own  debt,  due  by  bill,  as  a  collateral  security  to  Mr 
BaiUie  for  his  proportional  relief  from  the  father  of  the 
bank  debt.  The  defender  was  applied  to,  in  his  profes- 
sional capacity,  to  demand  from  Mr  Baillie  what  he  had 
promised  to  grant  to  the  pursuer's  father,  on  retiring  the 
bills  granted  by  the  pursuer,  and  which,  as  already  stated, 
he  ultimately  not  only  succeeded  in  obtaining,  but  he  also 
obtained  an  assignation  to  th^  bank  debt  and  diligence  in 
the  pursuer  s  favour,  that  he  might  rank  on  his  brother's 
estate  to  the  extent  of  the  three  bills,  and  at  same  time,  hq 
i)btain£d  possession  of  the  last  bill  and  diligence  i  all 
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wbkh  the  defender  retained,  as  be  was  entitled  to  do^  as 
his  own  evidents,  until  reimbursed  of  bis  advances ;  and 
who,  as  stated  in  the  counter  condescendence,  would  also 
have  been  entitled  to  use  the  diligence  issued  on  the  bill 
as  unextinguished,  in  order  to  enforce  repayment  of  the 
sura  so  advanced  bj  him  to  Mr  Bailiie,  in  so  far  as  not. 
extinguished  by  the  balance  due  to  the  pursuer,  then  in 
his  hands. 

3  &  4t  The  defender  has  stated  in  the  counter  conde- 
scendence, that  he  did  not  employ,  or  give  instructions  to 
Mr  Watson,  in  (he  character  of  a  messenger  at  arms ; 
and  agreeably  to  the  statement  of  Mr  Watson,  the  accu« 
racy  of  which  the  defender  has  no  reason  to  doubt,  and  to 
the  best  of  his,  the  defender's,  knowledge  and  belief,  Mr 
Watson  did  not  act  as  a  messenger,  nor  apprehend  the 
|)<irsuer. 

On  looking  into  the  petition  and  complaint,  which  forms 
the  libel  in  this  action,  and  uith  reference  to  which  the  al- 
legations in  the  condescendence  must  be  considered,  the 
statement  of  the  cobdesceudeuce  will  be  found  to  differ 
from  it  materially.  In  the  petition,  the  pursuer  entirely 
suppressed  any  mention  of  Mr  Watson  having  presented 
to  him  the  account  of  business,  of  which  he  had  been  re* 
Quested  to  obtain,  if  possible,  a  settlement,  whicb  forms  a 
prominent  statement  in  the  condescendence;  and  averred, 
that  it  vias  from  the  defender  himself,  after  he,  the  pur- 
suer, had  been  brought  to  Edinburgh,  that  he  first  learn- 
ed that  the  alleged  diligence  was  used,  not  at  the  in- 
stance of  Mr  Baillie,  but  for  the  purpose  of  recovering  \ 
balance  due  to  the  defender,  it  was  there  stated,  that,^ 
"  on  the  morning  of  Tuesday,  he  was  carried  to  the  per- 
'^  sonal  presence  of  Mr  Francis  Fraser,  and  was  not  a  lit- 
'^  tie  astonished  to  hear  from  Mr  Fraser  himself,  that  it 
*^  was  lie  who  had  employed  Mr  Watson  to  execute  the 
^-  caption  in  Mr  Baillie's  name,  and  tliat  the  object  of  it 
■^  tspas  to  obtain  payment  of  a  balance  of  account,  said  to 
"  be  due  to  him,  Mr  Fraser,*' 

5.  Every  part  of  the  statement  embraced  under  this  ar- 
ticle of  the  condescendence,  the  defender  knows  9nd  be- 
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to  be  i^nadlass  or  iaacci|rate ;  am)  on  eompariiig 
the  greater  part  of  it  with  the  statement  made  in  the  pe- 
tition and  <H)a}|»ifaint)  it  will  be  found  to  be  inconsistent 
with  it.  It  IS  ttow  ottl>  alleged^  that  the  pursuer  was  de-  . 
tftined  otie  night  in  the  bo«»se  of  the  messenger,  and  that 
he  was  liberated  the  next  day^  on  giving  a  letter  to  the 
defender  personally,  staling  that  he  would  appear  on  a  fu? 
lure  day.  In  the  petition  and  complaint,  it  was  stated,^ 
that  the  measeng^r  for  some  time  pretended  that  he  had 
DO  discretionary  powers^  and  ultimately  -'  said^  that  h§ 
f'  would  accept  of  a  letter  of  presentation  for  the  peti« 
**  tioner's  appearing  on  the  next  day,  Friday  the  8th.  The 
f^  petitioner  accordingly  granted  this  letter;  and,  agreeable 
"  thereto,  he  not  only  waited  till  the  Sth,  but  on  that  day^ 
**  be  (Utuallp  presented  himself]  that  Mr  Fraser,  if  he  wa^ 
f'  disposed  to  do  it,  might  again  enforce  the  caption  j^ 
and  it  wsis  further  averted,  that  he  was  permitted  **  to  re- 
f^  turn  home,  after  having  been  detained,  and  for  the  mo8( 
"  part  in  legal  jc48tody,/br  the  space  of  four  days.^ 

The  statement  in  the  condescendence  is  thus  wholly 
different  from  that  given  in  the  petition  and  compiaint| 
under  which  it  is  o|iered.  The  real  state  of  the  fact  ha^ 
been  ^ivcjii  in  the  counter  condescendence. 

6.  The  defender,  of  course,  denies^ that  he  is  liable  in 
damages,  or  that  damages  to  any  extent  were  sustained 
through  him>  or  in  consequence  of  orders  given  by  him. 
f{*he  pursuer  wa9,  and  is  at  this  moment,  justly  indebted 
to  him  in  the  sum  of  L.  19,  8s.  Id.,  being  the  balance  of 
account  produced,  with  interest* 

In  respect  XKfiereqfy  &€• 

WlL|.IA]^  Bo$W£Lt» 

CONDESCENDENCE  for  F^^vQis  Frasxk. 

Th£  petitioner  having,  by  alteraticfna  irregularly  madf 
(Ml  the  record  copies  of  the  condescendence  and  answers 
put  in  by  hinii  varied  still  farther  the  statements  prigiiud« 
jy  made  by  hinii  and  introduped  new  matter^  ten4iDf  ta 
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create  an  appearanoe  of  iDtricacy  in  the  preset  case ; 
the  respondent  considers  it  proper  to  submit  the  facts  on 
which  it  must  be  decided,  in  conneetios,  and  more  fuUjy 
in  the  form  of  an  amended  condescendence,  to  avoid  the 
confusion  which  might  occur,  were  he  to  meet  the  new 
statements  of  the  pursuer,  by  altering  or  adding  to  the 
condescendence  and  answers  on  his  part,  already  in  pro- 
cess* 

1.  In  1801,  John  Manuel,  the  brother  of  the  pursuer, 
entered  into  business  as  a  spirit-dealer  in  Edinburgh, 
and  obtained  a  cash  credit,  to  the  extent  of  L.  2S0,  with 
the  house  of  Sir  William  Forbes,  James  Hunter,  and 
Company,  his  cautioners  being  Mr  Baillie  of  Falahill, 
and  James  Manuel  senior,  his  father.  He  became  bank- 
rupt in  1805,  at  which  time  a  balance  of  L.  268,  15s.  4d. 
was  due  on  this  cash  credit ;  for  one-half  of  which,  being 
L.  131,  7s.  Bd.  with  interest  from  Slst  January  1805, 
James  Manuel  senior  was  liable.  Besides  this  obliga- 
tion to  Sir  William  Forbes  and  Company,  James  Ma- 
nuel senior  was  cautioner  for  his  son  John,  in  a  credit 
with  John  Dunlbp,  spirit^merchant,  to  a  considerable 
amount.  And  on  the  bankruptcy  of  his  son,  he  con- 
veyed, by  a  private  transaction,  his  whole  property^to 
the  pursuer,  James  Manuel  junior^  the  complainef,  ano- 
ther of  his  sons,  and  became  a  pauper  in  his  house. 

Mr  Baillie,  the  joint  cautioner  to  Sir  William  Forbes 
and  Company,  in  place  of  receiving  from  James  Manud 
senior  bills  for  one-half  of  the  balance  due  on  the  cash 
credit  with  that  house,  as  averred  in  the  petition  and 
complaint,  amounting^  with  interest,  to  above  L.  150, 
(Sept.  26,  1807,)  agreed  to  receive  from  thie  petitioner, 
James  Manuel  junior,  the  sum  of  L.  70  in  three  bills  ; 
the  first  for  L.  25,  at  six  months  date ;  the  second  for 
L.  25,  at  twelve ;  and  the  third  for  L.  20,  payable  eigh- 
teen months  after  date ;  and  he  obliged  himself,  on  these 
bills  being  retired^  to  grant  to  James  Manuel  senior  » 
regular  discharge  of  his  proportion  of  the  cautionarjr 
debt. 


On  retiring  tbe  tbird  find  last  of  these  bilky  the  com- 
piainer  required  Mr  Bailite  to  grant  the  stipulated  dis- 
cbarge ;  and  this  having  been  refused,  he  applied  to  the 
de£ender,  Mr  Fraser,  and,  attended  by  him  as  a  notary 
public,  (April  11,  1809,)  tendered  under  protest,  to  the 
agent  of  Mr  BaiUie,  the  contents  of  the  bili,  requiring 
a  discharge  of  the  debt  due  to  the  bank,  agreeably  to 
the  preTious  obligation,  and  protested  for  damages,  &c» 
if  the  requisition  was  not  complied  with. 

2.  NotwithstaQditig  this  procedure,  Mr  Baillie,  (April 
38,  1809,)  through  Mr  William  Jaraieson,  writer  to  the 
signet,  his  agent,  raised  letters  of  horning  on  the  bill, 
aad  gave  charges  for  payment  of  it  to  James  Manuel 
senior  and  Jamea  Manuel  junior.  The  latter  waited  on 
the  defender  with  the  respective  charges,  and  instructed 
him  to  offer  a  bill  of  suspension.  As  the  parties  could 
not  find  caution,  the  bill  of  suspension  prayed  for  '*  sus- 
<^  pension  in  the  premises,  upon  consignation  of  the 
<<  sums  charged  for,  to  remain  in  manibus  curicB^  until 
(*  the  charger  shall  implement  his  part  of  the  aforesaid 
«f  contract."  The  sum  of  L.20  was  put  into  the  hands 
of  the  respondent^  to  enable  htm  to  make  tbe  consigna- 
tion ;  but.this  was  rendered  unnecessary  by  an  interlo* 
cator  pronounced  by  Lord  Balmuto  ;  who,  on  advising 
the  biUy  (June  8,  1809,)  with  answers,  replies,  and  pro- 
ductions, reused  the  bill,  but  sisted  execution  ^^  until  the 
^<  charger  shall  giant  to  the  suspender,  James  Manuel 
<<  senior,  a  valid  discharge  of  the  obligation  he  was  under, 
^  as  a  co-cautioner  with  the  charger,  for  the  casb  ac- 
^  count  granted  by  Sir  William  Forbes  and  Company 
**  to  his  son  John  Manuel." 

In  the  face  of  this  sist,  Mr  BailKe  (Dec.  21,  1809) 
raised  letters  of  capti(Mfi  against  both  father  and  son, 
which  made  it  necessary  for  them  to  offer  a  second  bill 
of  suspension,  which  also  prayed  *'  for  suspension  u})on 
<<  coos igoation."  This  bill  was  appointed  to  be  answer- 
ed (Dec.  22^  1809)  and  execution  sisted,  and  the  sistin^* 
timated  to  the  agent  lor  Mr  Baillie ;  but  no  further  pro- 
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cedure  took  place,  Mr  BaiHie  having  piit  Ae  \msiam9 
into  the  haqd^  of  a  different  agent,  by  the  advice  of 
whom  he  granted,  (May  98,  1811,)  as  a  matter  of 
coarse,  the  discharge  in  uvDur  of  James  Manuel  senior, 
and,  at  the  same  time,  exeeoted  an  assignatiofi  of  the 
bond  on  which  the  cash  credit  proceeded,  in  favour  of  the 
petitioner,  James  Manuel  junior,  to  the  extent  of  L.70, 
that  he  might  claim  for  relief  against  the  estate  of  John 
Manuel  his  brothen 

S.  During  the  procecdhigs  which  have  been  mention- 
ed, the  defender  was  employed  by  the  petitioner  to  sus- 
pend  a  separate  charge  of  hoVning;  which  had  been  giveq 
to  his  father,  at  the  instance  of  John  Dank^,  to  wbom 
it  has  been  stated,  that  his  father  had  become  cantiooer 
in  a  credit  given  to  bfs  son  John  Manuel.  In  seettrttf 
of  the  advances  made  on  that  credit,  the  father  had  con-' 
veyed  to  Dunlop  a  house  and  garden  at  Portobello, 
which  he  had  sold,  but  without  accounting  for  the  pro-r 
ceeds,  he  gave  a  charge  (August  10,  lB)Oj  for  L.2iS,  as 
an  alleged  balance  due  to  him.  A  bill  of  suspension 
was  sistedf  (Sept  S9,  18 IQ,)  but  refnsed,  on  the  ground 
that  caution  had  not  been  found.  A  second  bill,  c^r- 
ed  without  caqtion,  (Oct.  10^  l8iO,)  was  refused  on  that 
ground.  But  a  third  bill,  presented  on  juratory  cauticra, 
was  passed,  and  the  letters  expede ;  James  Manuel  senior 
having  previou<4ly  <}eponed,  tkat  he  possessed  no  proper^ 
epccept  the  clothes  which  he  then  wore ;  and  the  phai^e 
was  abandoned. 

4.  In  the^e  proceedings,  the  pufsuer,  James  Manuel 
junior,  was  the  sole  employer  of  the  defender,  who  had  no 
correspondence  with  the  father,  and  never  saw  him,  ex« 
cept  on  the  occasion  of  his  appearing  to  make  oath.  To 
James  Manuel  junior  the  defender  rendered  a  state  of  htsr 
account,  embracing  both  transactions,  on  11th  Novem» 
ber  18(9,  and  again  on  22d  December  thereafter.  The 
pursuer,  when  urged  for  payment,  referred  to  the  L^iQ 
put  into  the  bands  of  the  defender,  and  which  it  bad  not 
been  jjiecessary  to  consign  ;  ^nd  the  defender,  accord? 


iogk,  hrottji^t  t^at  sum  to  the  credit  of  the  iiQi;aunt^  A 
duplicate  of  the  account  was  transmitted  to  the  pursuer 
of  this  date,  (Apni  ti»  13  U,}  by  which,  after  giving 
the  credit  for  that  sum,  a  balance  of  L^,  4s«  5d.  rer 
mained  due  to  the  defender;  and,  with  reference  to 

^  that  balance,  the  parsuer,  at  an  after  period,  alleged 
that  he  had  transmitted  the  sum  of  L^5  by  the  hands  of 
his  bf other,  being  the  same  sum  which  he  more  lately, 
and  equally  conirai*y  to  the  fact,  represented  ^  ^*  paid 
*^  1^  his  father,  as  per  receipt,  to  him./' 

On  18th  June  ISU,  after  the  discharge  had  been 
granted  by  Mr  Baillie,  a  fourth  and  final  aiccoijint  was 
reiulered  to  the  pursuer,  by  whom  it  has  been  produced. 
in  process ;  in  which,  «fter  adding  to  the  balance  of  the 
account  as  rendered  on  ilth  April  preceding,  the  ex- 
pence  of  the  discharge  and  assignment,  and  the  sum  of 
L«1Q,  7s«  8d.  paid  by  the  defender  to  Mr  Baillie,  in  full 
of  the  bill  for  L.  20,  0he  difierence  betwixt  that  sum 
and  the  amount  of  the  bill,  with  interest,  having  been 
^Ulowed  by  Mr  Baillie  as  the  expences  occasioned  by 
the  procedure  which  bad  been  adc^ed  on  his  part,}^ 
the  sum  due  to  the  respondent  amount^  to  L.19,  &s.  Id. 
And  it  may  be  proper,  in  point  of  connection,  to 
«tate,  that  the  defender  having  more  lately,  and  in 
xMpitttmn  ISI61,  raised  an  action  before  this  Court,  for 
payment  of  the  bajlance  of  that  account,  the  pursuer 

'  y^uired  that  it  should  be  taxed  by  the  auditor  of  Ck)urtf. 
who  fixed  the  sum  due  at  L*  20,  7sv  8d.  including  cor- 
respondence, which  has  sin^e  been  paid,  with  L.3,  10s. 
8d.  of  e^pences,  thus  placing  the  justice  of  it  beyond 
^question. 

5.  In  the  course  of  autumn  1811,  jthe  defender  men- 
tioned the  existence  of  this  account  to  Mr  Archibald 
Watson,  whose  wife  conducts  a  tambouring  business  in 
Edinburgh,  and  who,  on  that  account,  had  frequent  oc« 
CBsicm  to  travel  betwixt  Glasgow  and  Edinburgh  ;  and, 
requested  that  he  would,  on  the  first  occasion  when  he 
went  to  Qlasgowy  or  had  ocoasion  to  j^e  in  the  neig]^- 
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boarhood  of  the  pursuer's  residence,  call  upon  bim  and 
endeavour  to  obtain  payment,  or  a  bill  for  the  amount. 
With  this  viewi  he  put  into  his  hands  the  discharge  to 
James  Manuel  senior,  the  assignation  of  the  bond  in  fa- 
vour of  the  pursuer,  the  bill,  and  diliffence  which  had  been 
raised  on  it  by  Mr  Batllie,  and  the  other  vouchers  of 
the  account,  to  be  delivered  up  on  receiving  payment, 
or  a  biU  as  proposed.  These  instructions  were  given 
in  presence  of  one  of  the  defender's  clerks.  The  defen« 
der  gave  no  instructions  whatever  to  apprehend  the 
pursaer,  or  in  any  other  manner  to  concuss  payment. 

6.  Mr  Watson  had  no  opportunity,  for  sometime  after,, 
of  calling  on  the  petitioner ;  but  on  5th  Noveniber  1811^ 
being  accidentally  in  the  neighbourhood  of  die  pur* 
suer's  residence,  in  company  with  an  acquaintance,  he 
called  upon  him,  and  presented  the  account.  The 
pursuer  affected  to  state  objections  to  various  parts  of  it; 
but  concluded  by  saying,  that  it  was  necessary  for  him 
to  go  to  Edinburgh  on  separate  business,  and  that  if 
Mr  Watson  would  wait  for  a  short  time,  be  would  ac- 
company him.     This  Mr  Watson  did. 

7.  When  the  pursuer  and  Mr  Watson  reached  E2din^ 
burgh,  in  the  evening  ol  the  same  day,  they  endeavour- 
ed to  find  out  the  house  of  a  friend  of  the  pursuer,  who 
he  stated  lived  in  one  of  the  new  streets  on  the  south 
side  of  the  town,  and  where  he  meant  to  pass  the  night, 
but  they  were  unsuccessful  in  their  inquiries.'  Tflcy 
theii  endeavoured  to  get  lodgings  for  bIm  in  the  Lawn- 
market,  but  were  equally  unsuccessful ;  and  Mr  Watson 
latterly  offered  the  pursuer  a  bed  in  his  own  house, 
which  he  readily  accepted. 

On  the  following  morning,  the  pursuer  called  on  the 
defender,  not  as  a  prisoner,  but  alone,  and  in  all  respects 
as  a  person  at  large ;  nor  did  he  then  insinuate  that  be 
either  bad  been  apprehended,  or  that  he  considered  him^ 
self  to  have  been  so.  Mr  Watson  hud  previously  left 
the  grounds  of  debt  with  the  defender.  The  pursuer 
stated  two  objections  to  the  account.  He  alleged  that 
he  had  not  been  credited  with  a  sum  of  L*  5,^hicb  be 
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•toted  that  he  had  sent  jby  bis  brother  John  Manuel,  but 
which  bad  not  been  delivered  to  the  defender ;  and  he 
affected  not  to  understand  in  what  manner  be  could  be 
debited  with  the  expence  of  the  two  bills  of  suspension 
which  had  been  paid,  by  Mr  Baillie.  All  this  having 
beep  explained  to  bioi,  he  at  length  stated,  that  if  his 
brother,  John  Manuel,  should  say  that  the  account  was 
correct,  he  would  pay  it.  On  this  understanding  he  left 
the  house  of  the  defender,  to  whom  he  sent  in  the  after- 
noon an  open  note,  saying  that  he  had  not  found  his 
brother  at  home,  but  would  be  in  town  on  the  Friday 
following  and  settle  the  business.  He  disregarded  thi^t 
promise,  and  did  not  again  call ;  and  it  was  only  when 
threatened  with  the  action  for  payment,  which  it  was 
afterwards  necessary  to  bring,  that  he  applied  to  the  same 
William  Jamieson,  writer  to  the  signet,  who  had  acted 
as  agent  for  Mr  Baillie  in  the  proceedings  against  him, 
which  had  given  rise  to  the  expences  in  dispute,  who 
trumped  up  the  petition  and  complaint  now  under  dis- 
cussion. 

8.  The  facts  above  stated  the  defender  is  prepared  to 
support  by  evidence,  and  they  are  already  in  great  part 
aiipported  by  the  evidence  in  process,  and  the  varied 
and  inconsistent  statements  made  by  the  pursuer.  Thus 
the  new  statement,  that  he  resided  in  the  house  of  his 
&ther,  and  not  in  his  own,  is  at  variance  with  the  judi- 
cial statemoits  made  by  him  in  every  stage  of  the  pro- 
cedure. The  allegation,  that  he  was  detained  a  prisoner 
in  £ldinburgh  for  four  days,  aojd  the  separate  allegation, 
that  he  was  liberated  on  granting  a  letter  of  presenta- 
tion, made  by  him  judicially  and  so  strongly,  are  ad- 
mitted to  be  incorrect  and  groundless ;  and  the  latter  is 
fiirther  proved  by  the  depositions  in  process  to  have 
been  so.  The  averment  made  in  the  petition  and  com- 
plaint, and  in  th^  subsequent  pleadings,  that  the  pursuer 
was  creditor,  and  not  debtor  to  the  defender,  is  refuted 
by  the  debt  having  been  since  paid  with  expences,  under 
an  action  broimht  to  recover  payment.  The  assertion, 
ihat.he  was  mrst  informed  by  the  defender^  when  in 
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£dinbitrgfa»  that  be  had  been  fqspreheiided  Tor  Ite 
amount  of  bis  accoant»  ba»  been  disproTed  fajr  bis  more 
recent  admission,  that  Mr  Watson,  when  he  odled  c^khi 
bim  in  the  cx>untry^  laid  the  account  beftnre  him. 

On  the  wholes  it  is  submitted,  that  the  parsuei's  own 
statements,  and  the  general  aspect  of  the  present  case, 
afibrds  a  sufficient  ground  for  dismissing  the  oompUint, 
and  subjecting  bim  in  full  expences ;  bot  if  the  arer^ 
xne|}ts  of  parties  shall  go  to  proof,  the  defender  can  en* 
tertaio  no  doubt  of  the  issue,  and  has  onlj  to  regret  die 
little  prospect  which  be  can  entertain  of  ultimate  indeBi<* 
nification  from  the  opponent  by  whom  he  has  been  so 
Improperly  and  calumniously  brot^t  into  the  field. 

In  respect  xiokereofi,  Sfc» 

WilXIAIi  BosfWBlx. 

ANSWERS  for  James  Makvel  Junior. 

Art.  1. — It  is  totally  denied  that  the  pursiier  was  in 
debted  to  the  defender  in  the  sum  of  L-  i9,  Os.  Id.  men- 
tioned in  this  article  of  the  condescendence.  The  pur- 
suer had  no  concern  with  the  busiuess  against  Duolop^ 
mentioned  in  this  account.  This  was,  as  lie  understands^ 
business  done  for  his  father,  James  Manuel  senior,  and 
for  his  brother,  John  Manuel,  merchant  in  Edinburgh. 
The  pursuer  never  employed  the  defender  till  the  1st 
May  l!S()9,  when  he  paid  him  16s.  for  his  trouUe,  and 
lodged  in  his  hands  L.  20,  io  pay  Baillu^s  bill.  The 
defender  recovered  all  the  expences  incurred  in  the  sus- 
pension against  Baillie.  It  was  not  till  some  time  after- 
wards that  the  defender  rendered  an  account  anent  that 
business ;  and  when  be  did  render  it,  it  appeared  that  all 
the  expences  incurred  in  the  suspension  bad  been  paid  by 
Baillie ;  and  credit  is  accordingly  given  for  them.  But 
there  was  also  the  expenoe  of  a  discharge  and  assigM- 
tion  of  the  debt,  by  Baillie^  in  favour  of  the  pursuer,  for 
which  the  defender  charged  in  bis  account  L.  S,  19s.  7d. 
and  part  of  which  Baillie  bad  also  paid.  There  lemaia* 
fd  only  L*  2^  5%.  8d*  of  that  expenoe  due  to  the  defeii* 


der,  irfiieh  the  pcnmier  was  all  along  willing  to  pay* 
upon  a  separate  account  thereof  bdog  rendered  to  himt 
and  which  he  has  accordingly  since  paid,  .and  produced 
the  defender's  receipt  therefor.  The  pursuer  never  had 
any  other  business  with  the  defender. 

Art*  2.-'~The  whole  of  this  artide  is  denied.  On  the 
1st  of  May  18G99  when  the  pursuer,  for  the  first  iime^ 
enipbyed  the  defender,  he  put  the  L.  SO  already  men* 
tioned  into  km  hands.  The  defender  could  not  legally 
impute  that  money  to  any  account  due  to  him  by  the 
pursuer's  father  or  brother.  It  was  given  to  him  for  the 
express  purpose  of  paying  the  pursuer's  bill  to  Baillie  / 
and  at  Uiis  time  no  expences  had  been,  or  indeed  could 
have  been,  incurred  on  the  parsuer's  account 

Art.  3.**«-This  article  of  the  defender's  condescendence 
consists  of  an  absurd  and  laboured  argument  to  justify 
conduct  which  truly  admits  of  no  excuse.  The  defen- 
der has  admitted,  and  tannot  deny,  that  Baillie  paid  the 
expences  incurred  by  the  pursuer  in  the  suspension ;  and, 
consequently,  this  expence  could  not  be  charged  against 
the  pursuer.  The  defender  does  not  deny  that  he  got 
the  money  from  the  pursuer,  for  the  purpose  above^ 
mentioned^  and  he  was  clearly  bound  to  have  applied 
it  to  this  purpose  \  and  if  any  expence  had  been  incurred 
which  was  not  recovered  from  Baillie,  it  was  time 
enough  to  have  demanded  payment  of  this  from  the  pur- 
iuer,  after  Baillie  had  refused  to  pay  it.  But  no  sucH 
expence  was  incurred,  the  whple  of  the  defender's  ac- 
counts having  been  confessedly  paid  by  Baillie,  with  the 
exception  of  a  part  of  the  expence  of  the  discharge  and 
assignation,  to  the  amount  of  L.  ^,  5s.  3d.,  as  before* 
mentioned,  which  the  pursuer  has  since  paid. 

Art.  4.— The  whole  of  this  article  is  a  gross  misre- 
presentation of  the  fact.  The  defender,  it  will  be  observ. 
ed,  does  not  deny  that  he  gave  the  caption  to  Watson  ^  the 
messenger ;  and  it  is  impossible  that  Watson  could  have 

fot  this  diligence,  except  for  some  improper  purpose. 
le  was  both  employed  and  acted  as  a  messenger,  in  the  - 
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(trictest  sense  of  the  word ;  for  he  apprehended  the  pctr^ 
suer,  and  brought  him  in  custody  to  Edinburgh. 

Art.  5.-^The  statement  given  in  this  article  is  both 
false  and  incredible.  Watson^  the  messenger,  came  to 
Westcraigs  inn  on  the  forenoon  of  the  day  on  which  the 
pursuer  was  apprehended.  He  did  not  appear  to  have 
any  other  business  in  that  quarter,  except  to  appr^end 
the  pursuer;  and  none  other  has  yet  been  ^ecified, 
Watson  was  very  overbearing,  and  said  bia  orders  were 
so  peremptory,  that  if  be  did  not  bring  the  pursuer  to 
Edinburgh  as  a  prisoner,  he  rauat  bring  payment  of  the 
debt,  or  be  himself  answerable  for  it.  The  pursuer  is  in 
the  practice  of  carrying  goods  from  the  Shotts  Iron- 
works to  Edinburgh.  His  two  carts  were  then  standing 
on  the  road,  loaded  with  goods  for  Edinburgh ;  and  he 
insisted  very  much  with  Mr  Waitssn  for  the  indulgence 
of  being  allowed  to  go  with  these  carts  to  Edinburgh* 
This,  however,  was  refused,  and  the  pursuer  was  obliged 
to  go  with  Watson  as  a  prisoner.  The  carts  had,  of 
course,  to  be  unloaded,  to  the  great  loss  and  disappoint- 
ment of  the  pursuer  and  his  employers.  When  the 
pursuer  came  to  Edinburgh,  had  he  not  been  under  re* 
straint,  and  in  fact  detained  as  a  prisoner  by  Watson,  he 
could  have  gone  either  to  the  house  in  which  he  usually 
lodged,  or  to  an  uncle's  house,  who  resided  then  in 
the  neighbourhood  of  Edinburgh.  But  this  was  not 
permitted  to  him  ;  he  was  kept  a  prisoner  in  Watson's 
house ;  and  even  though  Watson  had  found  lodgings 
for  him  in  the  I^awnmarket,  which  he  made  an  unsuc- 
cessful attempt  to  do,  still  the  pursuer  was  to  have  been 
kept  theire  as  a.  prisoner.  On  any  other  supposition 
there  could  have  been  no  reason  for  Watson  attempting 
to  find  lodgings  for  the  pursuer,  as  he  could  have  found 
them  for  himself. 

When  Watson,  on  the  morning  of  the  following  day, 

carried  the  pursuer  to  the  defender's  house,  he  did  not 

leave  him  there ;  for  the  defender  sent  both  the  pursuer 

.  ^nd  Watson  to  i^nd  John  Manuel,  the  pursuer's  brother. 
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in  order  to  bring  him  to  the  defender's  house,  and  to  fret 
his,  John  Manuel's  accounts  settled.  But  he,  John 
Manuel,  could  not  be  found.  The  pursuer  was  then 
brought  back  by  Watson  to  the  defender's  house,  when 
the  defender  told  Watson  to  take  a  letter  from  the  pur- 
suer, obliging  himself  to  appear  in  Edinburgh  against  a 
certain  day.  Watson,  after  taking  a  line  from  the  pur- 
suer to  this  effect,  set  him  at  liberty. — The  story  about 
the  L.  5  is  this.  The  pursuer  told  the  defender  that  his 
father  had  sent  L.  5  to  John  Manuel,  to  assist  in  paying 
.the  account  due  by^  them^  that  is,  by  John  Manuel  and 
his  father,  to  the  defender,  which  sum,  it  would  appear* 
had  been  kept  up  by  John  Manuel ;  but  the  pursuer 
told  the  defender  he  had  nothing  to  do  either  with  that 
account  or  with  the  payment. 

Art.  6.— The  pursuer  certainly  granted  the  letter  be- 
fore-mentioned on  the  day  after  he  was  brought  to 
Edinburgh,  which  he  thinks  was  a  Wednesday.  The 
letter  stated,  that  he  was  to  appear  in  the  defender's 
office  again,  in  two  days  after,  at  a  certain  hour ;  at 
least  this  is  the  pursuer's  impression  as  to  the  terms  of 
the  letter.  The  pursuer  waited  in  Edinburgh  for  two 
days,  and  went  to  the  defender's  office  at  the  appointed 
hour,  taking  his  brother,  John  Manuel,  with  him ;  but 
neither  the  defender  himself  nor  Mr  Watson  were  there, 
and  the  pursuer  therefore  came  off  and  went  home. 

Art.  7.— The  practice  here  mentioned  is  not  onl^ 
quite  unknown,  but  it  is  absolutely  ridiculous.  Was  it 
indeed  ev^r  heard  of,  that  when  an  agent  pays  a  debt 
for  his  client,  with  money  put  into  his  hands  by  the 
client  for  that  very  purpose,  that  he  should  be  entitled  to 
use  the  retired  diligence  against  his  own  clientj^  in  the 
name  of  the  original  creditor,  for  the  purpose  of  recover- 
ing  payment  of  some  other  alleged  claim  ?  The  defendcnr 
made  no  advances  in  the  suspension  for  the  pursuer,  as 
he  recovered  his  expences  from  Baillie*  as  before  stated  t 
but  though  he  had  made  advances  for  him,  he  was  ni;^ 
entitled  to  take  so  illegal  a  method  of  compelling  pay- 
Kaent*  * 

H  K 
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Art.  8. — The  defender  can  state  no  defence  in  law, 
nor  any  objection  to  the  relevancy  of  the  complaint.  In- 
deed, the  remit  to  the  Lord  Ordinaryi  by  the  Courts  is 
a  virtual  finding  that  the  complaint  is  competent^  as  to 
whichi  indeed,  there  can  be  no  room  for  doubt» 

The  pursuer  cannot  help  observingt  that  as  tbedefen- 
der  does  not  deny  that  be  got  the  L*  20  for  the  purpose 
already  mentioned}  and  furttier,  as  be  does  not  deny  that 
he  put  the  caption  into  the  hands  of  Watson^  but,  dn  the 
contrary,  admits  both  these  facts,  enough  is  admitted  to 
authorize  your  Lordships,  without  any  further  proce- 
dure, to  find  damages  due  i  and  he  humbly  trusts  your 
Lordships  will  pronounce  an  interlocutor  to  this  effect. 
In  truth,  the  pursuer  has  been  so  much  injured  in  his 
credit  and  circumstances  by  the  opprtosive  nature  of  the 
defender's  proceedings,  that  he  is  unable  to  bear  the  ex- 
pence  of  a  protracted  litigation.  And  he  is  not  without 
hope  that  the  mutual  condescendences  have  been  order- 
ed to  be  answered,  with  the  view  of  enabling  your  Lord- 
ships at  once  to  decide  the  cause,  and  to  award  such 
sum,  in  name  of  damages,  as  shall  seem  to  be  adequate 
to  the  injury  sustained.  At  all  events,  it  is  hoped^  that 
an  interlocutor  finding  damages  due  will  be  pronounced, 
so  that  any  future  investigation  may  be  limited  merefy 
to  the  quantum  of  damages,  without  obliging  the  parties 
again  to  travel  over  the  same  ground  they  have  already 
gone. 

In  respect  u>hereqf,  SfC* 

J.  S.  MoRE« 

ISSUES. 

In  obedience  to  a  remit  from  Lord  Reston,  Ordi- 
nary, dated  23d  M^y  1817,  I  r€f)ort  that  the  following 
Issues  are  calculated  to  try  the  question  between  the  par* 
ties: 

Whether,  on  or  about  the  5th  day  of  November  I8lli 
the  pursuer  was  apprehended,  taken  into  custody,  and 

11 


APPENDIX.  483 

carried  as  a  prisoner  to  Edinburgh^  to  the  injary  and 
damage  of  the  said  pursuer,  by  Archibald  WatsoDy 
a  messenger,  by  directions  from  the  defender,  and  in 
virtue  of  the  caption  produced  in  process,  raised  at 
the  instance  of  James  Baillie  of  Falahill,  against  the 
pursuer  ? 

Whether  the  pursuer  was  detained  in  custody  of  said 
messenger,  acting  under  the  authority  aforesaid,  for 
some  time  after  he  was  brought  to  Edinburgh,  and  un«> 
til  the  pursuer  granted  a  letter,  promising  or  binding 
himself  to  appear  before  the  said  defender,  upon  the 
8th  of  November  1811,  or  about  that  time,  to  the  in- 
jury and  damage  of  said  pursuer  ? 

(Signed)     Williabc  Clerk, 

First  Clerk  of  the  Jury  Court, 
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pleadings  in  the  Court  of  Session  are 
not  evidence  of  the  terms  of  a  bond 
of  caution,  -  -         174 
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h  Admitting  a8  evidence  an  unstamped 
letter  binding  a  party  not  to  leave 
thecountry,  -         -         i80 

f  That  it  b  incompetent  to  read  the 
deposition  of  a  witness  who  had  gone 
to  America^  .         •         18| 

i  Admitting  proof  of  what  was  alleged 
not  to  be  contained  in  the  sum- 
monsy  •  .  182 

/  Rejecting  evidence  of  what  is  meant 
by  a  ferry  boat  plying  "  regular- 
ly/'  -  -  208 

m  Rejecting  a  certificate  as  it  had  not 
been  produced  before  the  trial,  209 

n  That,  a  party  is  not  bound  to  read 
proof  taken  by  him  on  c99U&isM0% 

*  213 

0  That  the  clerk  of  a  Court  reading 
from  the  record  was  sufficient  evi- 
dence of  judgment  pronounced,  S26 

BLINDNESS, 
Special  findings  as  to  tlit*  degree  of>  88 

BOND  OF  CAUTION, 
See  Caution. 

BOOKS  OF  A  PRIVATE  SO- 
CIETY, 

See  Evidence,  Wiitten,c, 

c. 

CAUTION* 

Conditions  of  bond  of,  how  proved,  i  en 
See  Bvidenccx  Written,  a.^^P^arol,  i, 

CHARACTER,  tROOF  OP, 

« 

See  ^*0idewe&,  P-arolj  a»  4  ^^  i^— 
Practice,  t^ «,  ^c* 

JFiineBSf  i* 'k% 

COMMISSION. 

a  A  party  is  entitled  to  a  commission  to 
examine  witnesses  beyond  the  juris- 
diction of  the  Court,  btit>  if  the  proof 
18  irrelevant,  it  will  not  be  read,  and 
he  must  pay  the  expence  of  it,   221 


6  After  the  case  is  called  on  for  trial, 
can  only  be  granted  of  consent,  234 
See  Practice^  ee^  &c» 

COMPARATIO  LITE RA RUM, 

The  Jury  may  compare  a  disputed 
writing  with  admitted  writings  by 
the  party,  -  •  234 

COM  PENS  A  TION, 

Defamatory  expressions  by  a  pursuer 
held  a  complete  set-oiF  in  an  action 
of  damages  for  defamation,        156 

Ct)MPR01vnSE. 
Qc^np^ejuio  prove  an  oStr  of,  made 

in  the  course  of  litigation,      -     96i 

OfiW'.^ff  P¥>po(  vegulate  the  Jury  in  §x- 

..ing  the  amount  of  damages.  97)349 

CONTRACT,  BREACH  OF, 

a  Damages  for  concealing  that  a  vessel 
was  under  detention  at  the  time 
goods  were  put  on  board,  64 

h  *-  For  not  snipping  herrings  accord- 
ing to  contract,     -  -  2i9 

c  —  For  not  delivering  cattle,        28S 

d  —  For  not  delivering  wine,        342 

COPY 

Of  a  bond  of  cantion,  though  sworn  to 
be  correct,  is  not  therefore  evidence 
of  the  terms  of  the  bond,      •      16S 

COSTS, 

a  Follow  the  verditit^      e4A,  255,  260 

h  The  Jury  cannot  find  them  due,  59 

f  Giving  them  is  matter  of  discretion, 

and  a  party  may  therefore  show  cause 

why  they  ought  not  to  be  given,  2^$ 

d  The  report  of  the  clerk  on  the  account 

of  expences  will  be  confirmed  by  the 

Court,  unless  cause  is  sfiown  why  it 

should  be  altered,  -  ^68 

e  A  defender  who  had  cited  a  numb^ 

of  witnesses,  but  called  none,  found 
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entitled  to  the  expence  of  two  of 
them  only,  -  -      ^    2<58 

/A  party  succeeding  on  the  principal 
isspe  entitled  to  costs,  but  subject  to 
modification,  if  lie  fails  on  other 


issues. 
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PRIMES, 

Parol  proof  of,  in  the  view  of  disquali" 
fying  or  diacraditiBg  a  witness,  not 
admitted,         •  131,  Si 9, 582 

CROSS-EXAMINATION, 

m  Must  be  confined  to  the  subject  of  the 
examinatiourinochief ,       1 8,  fi  8,  4 1 2 

b  A  witness  producing  letters  on  his  exa- 
mination in-chief,  cannot,  on  cross- 
cxamfaiation,  be  called  on  to  pro- 
duce other  letters,  but  may  be  .exa- 
mined as  to  the  business  proved  in 
chief,  .  *  loo 

e  A  witness  being  asked,  on  his  exami- 
nation-in-chief* if  he  had  heard  a 
person  acknowledge  his  subscription, 
may,  on  his  cross-examination^  be 
called  on  to  state  the  circumstances 
in  which  the  sc^cription  was 
made,  -  -  lOl 

d  Whether  a  party  who  puts  cross  in- 
terrogations to  a  witness  is  entitle^ 
to  read  a  deposition,  -        lOS 

COUNSEL, 

Tke  same  ought  to  continue  the  exa^ 
roination   of    n   witness   through- 

OJUt,  -  -  -  10j8 

For  two  defenders.    See  Practice^  Of  p. 
Opening.    $i6c  PracticCf/fg,SiCp 

CUSTOM, 

txK9^9  proof  of  allowed,  •        59 

D. 

DAMAGES 

m  Assessed  for  arrestment  of  a  vessel, 
and  detention  of  the  master,  during 
an  ill-founded  action,        -         16 1 


6  Assessed  for  breach  of  contract,  64, 

219,  285,  S42 

c  —  For  loss  of  an  office,  and  for  de- 
famation, -  .  -  350 

</  *-  At  second  trial  same  sum  assessed 
as  at  the  former  trial,  376 

e  —  For  an  illegal  execution  of  a  cap* 
tion,  -  S86 

y  —  Against  the  seller  of  Un()^  for 
neglecting  to  intimate  to  the  pur- 
chaser the  length  of  time  allowed  to 
cur  and  carry  off  the  wood  sold  to 
another  party,  -  397 

g  —  For  breach  of  promise  of  mar- 
riage* -  ^  -    ,  82 

h  Found  for  retaining  a  collier  knowA 
to  be  under  engagement  at  another 
coalpit,  -  -  ;i41 

i  Against  one  company  of  merchants 
for  executing  an  order  intended  for 
another,  -  •  55 

k  For  concealing  that  a  vessel  was 
under  detention  at  the  time  goods 
were  taken  on  board,  64 

/  Amount  of  canuot  be  regulated  by 
a  previous  offer  of  a  compro- 
mise, -  87 

m  Not  allowed  to  be  proved  beyond 
the  sum  claimed  in  the  condescend- 
ence, -  •  400 

n  Though  found  due,  if  none  are  prov- 
ed, the  Jury  cannot  find  any^     187 

0  In  an  action  of  damages  for  adultery, 
incompetent,  as  matter  of  special 
damage,  to  prove  the  expence  in  the 
action  of  divorce,  if  not  final,  328 
See  Defamation, —  AssauIt.^^Con* 
trtfctf  breach  of* 

DEATP^PED. 

Foimd  that  a  person  died  of  a  diieiw 
ent  disease  from  that  of  which  be 
WM  iJU  at  the  time  of  executing  a 
trust-deed,  -  71 

DE  BENE  ESSEf 

See  Deposition,   Evidence,  Written^ 
«,  o.^-^Practiccj  ee^  &c. 
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DECLARATIONS, 

Id  an  inferior  Courts  proof  of.  See 
Evidence^  Parole  n* 

DEFAMATION, 

«  Damages  for,  15,  34,  79, 196,  350, 
419,  4S9. 

b  Proof  of.  A  person  using  the  same 
defamatory  expression  to  two  indivi- 
duals at  two  different  times,  one 
witness  swearing  to  each  instance  Is 
sufficient^  -         -  79 

c  Damages  to  the  commanc^ngoffie^r 
of  a  regiment  for  defamatory  expres- 
sions against  the  regiment,  1 96 


called  on  to  produce  theni^  or  be 
examined  on  interrogatory,  if  lie 
cannot  attend,  £05 

d  A  witness  swearing  that  a  siibscrip- 
tioo  is  like  that  of  the  party,  held 
sufficient  prima  fiuie  evidence  to 
render  it  competent  to  submit  it  to 
the  Jury  to  be  compared  with 
Others^  -  -  a«4 

e  Ship's  articles  not  evidflnce,  unless 
9upporte4  by^  oath,  *  S7 

/A  letter  from  the  pursuer  to  the  fa- 
ther of  a  defender  admissible  evi* 
dence  in  an  action  against  him  for 
defamation  and  assault,        -        SO 


d  Mahce  the  foundation  of  an  action  of  g  i„  ^^  j^^tion  by  the  husband  for  da- 

damages  fof,          -          -         441  mages,  letters  from  the  wife,  of  date 

SttiB^indence,  Written  J-^ParoU  d,  wbsequcnt  to  the  all(^  adnlterr, 

^'  not.  evidence  of   the   harmony  in 

DEPOSITION,  which  they  Uved,              *         «76 

a  If  irregularly  taken,  incompetent  to  ^  betters  from  a  relation  who  couH 

read  it,  even  after  the  death  of  the  V^  *>«  »  witness,  are  not  adaussd>]e 

witness,        -          -            -         «8  w  evidence,         -            -          240 

b  Taken  to  lie  in  retentis^  admitted  *  A  witness  may  be  called  to  read  a 


copy  ffom  hb  ietter-book,  if  he 
swears  that  he  believes  the  princi- 
pal was  sent  to  the  post-office,  S4l 
k  Before  giving  in  evidence  the  retained 
copy  of  a  letter,  there  nnistbe/mi0 
facie  evidence  thaf  the  principal 


after  death  of  witness;   not  so  if 
he  is  alive,  -  •         1 80 

Taken  to  lie  in  retentisf  see  Prmctietf 
ee%  SoC'^Evidenee,  WritUni  n. 

DOCUMENTS, 

Production  of.  ^^^^            .            .           ^40 

See  Eindenee,   Written.-^  Practict,  /  ^t  a  second  trial  of  one  of  a  number 

^^'^'  of  issues,  the  verdict  at  the  first  trial, 

]g^  as  to  the  others,  is  evidence^'        1 94 

—^      *  m  Whether  the  Court  can  hold  facts 

EVIDENCE.  proved,  till  the  verdict  is  retum- 

EviDENCE,  Writtek.  ed,         -          -             -          1<M5 

a  A  copy  of  a  bond,  or  admission  in  n  Competent  in  a  reduction  improtxp*' 


the  pleadings  in  the  Court  of  Ses> 
sion,  not  proof  of  the  terms  of  the 
bond,  -  •  16S 

3  The  record  of  the  Court  of  Session, 
not  proof  of  a  fact  in  the  cause,  185, 

242,  S5B 


tion  to  read  the  deposition  of  a  wit- 
ness  examined  on  commusion,  lO 
A  deposition,  if  irregularly  taketf, 
cannot  be  used  in  evidence,  3S 

Evidence,  J'arol. 

As  TO  Parties'. 


c  Books  of  a  private  society  may  be 
produced  and  founded   on  at  the    4  Of  the  pursuer's  character  competent 
trial,  but  the  secretary  should  be        in  an  action  for  defamation,  21,  49 
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$  Competent  in  damages  for  battery,  to 

prove  the  pursuer  qaarrelsome — ^but 

not  a  particular  uutance  of  his  giving 

a  blow  a  number  of  years  before, 

-  -  252 

€  Of  defender's  character  incompetent 
in  an  action  of  assault  and  battery, 

151 

d  Of  defender's  character  allowed  to 
)rebut  a'^specific  charge,  in  an  action 
of  damages  for  defamation,  49 

tf  Of  a  statement  by  the  pursuer  incom- 
petent, till  it  is  proved  that  the  per- 
son in  whose  presence  it  was  made 
was  accredited  agent  of  tlie  defen- 
der, -  *  389 

yOf  declarations  by  a  defender  as  to 
the  injury  suffered,  not  admissible 
in  damages  for  assault  and  battery, 

443 

j^  Incompetent  to  prove  a  person's  age, 
by  proving  his  own  declarations  on 
the  subject^  -  -  74 

As  TO  Writings. 

A  Of  contents  of  a  written  document 
incompetent,        -         -        38, 84 

i  Of  the  conditions  of  a  bond  of  cau- 
tion incompetent,  -  166 

Jk  Of  bankruptcy,  incompetent,   150, 

'  237 

/  Must  prove  a  writing  lost  or  with- 
held* before  giving  parol  evidence 
of  its  contents,        -  -       299 

m  The  clerk  of  Court  reading  from  the 
record,  is^  sufficient  proof  of  a  judg« 
ment  pronounced^  «  525 

n  Of  Magistrate's  subscription  on  de- 
clarations in  inferior  court,  does  not 
-render  them  evidence^        -        145 

•  Of  the  general  rate  of  insurance  in- 
competent, unless  the  policy  is  lost 
or  withheld,  -  -         344 

^  Incompetent  to  state  the  sum  paid  for 
insurance  without  giving  the  policy 
in  evidence,        -  -  84$ 


q  Allowed  that  an  operation  ceased,  it 
being  proved  that  the  party  knew 
that  an  interdict  was  granted,  404 
r  Competent  that  a  person  did  not  live 
on  good  terms  with  his  relationif  on 
'  an  issue  whether  he  had  given  away 
part  of  hit  property^        -         225 

As  TO  Witnesses. 

/  Competent  of  what  a  deceased  wit« 
ness  has  said,  -    .      95, 4S4 

t  Competent  of  agency  and  enmity  of  z 
witness,  thouglvin  lus  examination  fit 
imtialibus  he  denies  enmity,        27it 

u  Incompetent  to  discredit  a  witness^  b|r 
Proof  of  extrajudicial  statements^  49 

V  Incompetent  to  support  by  proof  the 
character  of  a  witness^       •^         22S 

<»  Not  competent  to  prove  a  witness 
guilty  of  crimes,  151,320^332 

X  Incompetent  that  money  was  given 
to  a  witness,  unless  it  was  given  as  x 
bribe,  -  -  324 

y  A  witness  swearing  thiit  he  desired 
his  servant  to  make  an  inquiry,  does 
not  prove  that  the  inquiry  wins 
made,         •  .         .•  67 

See  Character,  proof  qf-^De/ama* 
tion—Idiot^^Imieeility-^Praeticef 
tt  &Cn'^fVstnejj. 

EXPENCESi 

See  Costs. 

EXTRACT^ 
See  Practice,  rr, 

F. 

FAC  SIMILE 

Of  subscription  not  evidence^         IDS 

FERRY-BOATS, 

Not  more  than  four  to  ply  between 
Kirkaldy  and  Leith,         -  20O 

On  an  issue  to  try  the  number  of  fer« 
ry-boats  plying  «*  regularly"  at  one 
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feny,  it  is  incompetent  to  prove  the 
practice  of  other  ferries^  S02 

FOtiGERY, 

I. 

INSURANCE. 

Found  that  a  vessel  was  in  the  state 
represented  at  entering  into  the  po- 
licyt  *  -  t5 

A  TMiel  found  to  be  fully  equipped^ 

•  -  802 

Rate  ofy  how  provedy 
6ee  EwdencCf  Parole  o,pm 

IN  RETENTIS9 

See  DtjposiHon-^E'indence,  Writtcn% 

IDIOT, 

Circumstances  in  which  a  person  was 
found  not  an  idiot>  i hough  a  number 
of  witnesses  swore  that  they  comi- 
dered  him  one>         *     .    -        235 

IMBECILITY, 
Declarator  of^  but  not  proven^       293 

INTERROGATORY, 

See  Fracticeyff* 

ISSUE, 

May  be  explained,  but  cannot  be  variedt 
by  the  Judges  in  the  Jury  Court, 

182,400 

J. 

JURYMEN. 

A  sufficient  number  of  special  Jurymen 
not  appeariiy,  the  deficiency  may 

,  be  supplied,  by  parties  consejiting 
to  any  person  present  being  put  on 
it,  even  though  he  was  exempted  by 
Act  of  Parliament  from  being  call- 
ed, -  -  261 


LEADING  QyESTIuN, 

Incompetent,  323,  392,  423,  434 

Competent  on  cross-examination,   989 

In  an  action  of  damages  for  illegal  use 

of  a  caption,  incompetent  to  ask  a 

witness  if  the  pursuer  came  as  a  pri- 

soner,  -  •.  932 

See  Fractkcy  m. 

LETTER, 

Retained  copy  of,  when  admitted  is 

evidence^ 

See  Entidence^  Written^  i,  k. 
From  wife  to  husband,  iu  damages  for 

adultery,  See  Evidence^  Written^  g^ 
From  near  relation,    See    Evidence, 

Written^  h. 

See  WritfCf  d* 

M. 

MASTER  AND  SERVANT. 

A  party  bound  to  turn  off  a  collier, 
when  he  knows  him  to  be  under 
engagement,         -  141 

A  master  entitled  to  give  a  bad  charac* 
ter  of  a  servant,  if  true,  but  not 
bound  to  give  a  character,  427, 439 

Damages  to  a  servant  against  his  mas- 
ter, for  defamation,  and  for  pot 
giving  sufficient  warn^ig  to  quit  Vis 
place,  -  -  i%9 

MEDITATIO  FUGM, 

See  Damflgeji  «• 

N. 

NEW  TRIAL 

Granted  of  one  of  a  number  of  issues, 
00  the  ground  that  there  was  not 
sufficient  evid<  nee  in  support  of  the 
finding  by  the  Jury,  -         1^3 

— -  The  case  not  having  been  before 
the  Jury  at  the  former  trial,        175 
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Granted  on  the  ground  that  the  da- 
mages given  were  too  imall,      373 

Refused,  as  no  ground  for  Baying  the 
information  was  new.  78; 

Refused,  as  far  as  rested  on  the  sille* 
gation  that  verdict  contrary  to  evi- 
dence, but  a  condescendence  ordered 
as  to  ru  Jioviter  Siemens  ad  notiti' 
amy     .   -        -  -  341 

Refused,  -  -  i9i 

NUISANCE. 

A  steam-engine  in  the  immediate  vi- 
cinity of  the  New  Town  of  £din' 
burgh  found  not  injurious  to  prO-^ 
perty,         -         -        -        .         i 

P. 

PROCESS, 
See  Praetke. 

PRACTICE, 

As  TO  D^LAY  OF  T&SAU 

41  If  proved  tliat  a  material  witness 
cannot  attend*  the  Jury  may  be  dis- 
missed by  consent,  *-  66 

i  It  is  only  by  consent  of  parties  that  a 
juror  can  be  withdrawn,  174 

c  The  Court  will  not  acljourn  a  case  to 
allow  a  party  to  send  for  documeii* 
tary  evidence,  -  175 

4/  Circumstances  in  which  the  Court 
refused  to  delay  a  trial,  even  on  affi- 
davit, that  a  witness  who  could  not 
attend  was  a  material  witntsa,  (note) 

24 

s  The  death  of  the  defender,  «^  was 
bankrupt,  no  bar  to  proceeding  with 
a  trial,  if  the  trustee  upon  bis  seques- 
trated estate  is  a  party  to  the  ac- 
;tiofly  «  -  2d2 

As  TO  Counsel. 

y  An  opening  counsel  ought  not  to  read 
a  document  which  he  does  not  Intend 
to  make  evidence,  -  SiJO 


g  An  opening  counsel,  by  stating  facts, 
vtrtuaily,  undertakes  to  pM>ye  them, 

152 

b  A  document  ought  not  to  be  read  by 
an  opening  counsel,  unless  the  terms 
of  it  are  necessary  to  make  the  case 
intelligible.  But  the  Court  will  not 
ih€n  decide  whether  a  document  is 
evidenc*,  -  -  262 

i  Papers  produced  ought  to  he  read  by 
the  clerk,  not  the  counsel,  1 52 

i  When  an  objection  is  taken  to  the 
production  of  a  document,  the  gene- 
ral nature  of  the  document  may  be 
stated, but  it  ought  not  to  be  read,  165 

I  One  counsel  ought  Ho  continue  the 
examiiution  of  a  witness  through- 
out, -  -  107 

tn  A  counsel  examining  in  chief  may 
mention  a  fact  to  a  witness  to  recall 
a  date  to  his  recollection,      -      si 2 

n  On  cross-examination  competent  to 
put  leading  questions,        -         289 

o  Two  defenders  not  entitled  to  address 
the  Jury  by  separate  counsel,      287 

f  Two  defenders  having  separate  de- 
fences, counsel  for  each  must  address 
the  Jury,  before  the  reply  for  the 
pursuer,  •  -  29 1 

q  If  proof  is  brought  in  replication,  the 
defender  may  observe  upon  it,  and 
then  the  pursuer  on  the  whole  case,  20 

r  Proof  in  replication  allowed,  58,  133 

s  A  party  not  entitled  to  bring  evidence 
in  reply,  to  contradict  proof  of  which 
he  had  sufficient  notice  in  the  pro- 
ceedings of  the  Court  of  Session,  277 

As  TO  WiTMESSfiS. 

i  Credibility  0/  a  witness  not  a  prelt* 
rainary  subject  of  inquiry,      37,  14S 

u  Competency  of  a  witness  the  subject 
of  questions  in  imuaii&us^—credluiht 
subject  of  cross  questiotJs,      .      251 

V  Before  a  witness  is  called,  only  com- 
petent to  prove  M^hat  affects  compe- 
tency, not  credit,        27^,  318,  S21 


/ 
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w  A  party  maj,  in  cerUin  circum* 
stances^  discredit  his  own  witness, 

390 

X  Proper  time  for  offering  evidence  of 
the  bad  character  of  witnesses,    3S2 

^  A.  witness  having  referred  to  his  ac« 
count-book,  may  be  sent  in  custody 
of  a  macer  to  bring  it,        -        390 

z  —  To  refresh  his  memory,  may  look 
at  notes  taken  from  his  day-book, 

418 

4ia  —  May  look  at  a  private  chartuta- 
ry,  -  •  -         107 

"Bh  —  Called  back  and  examined  a 
second  time>  after  he  was  examined 
and  dismissed,         -  "       306,  323 

ec  —  Not  in  the  list  served  on  the  op 
posite  party  not  received,  2S$ 

dd  Incompetent  to  discredit  by  proof 
of  extrajudicial  statements,  49 

Commission. 

ee  Objections  to  the  comjjetencv  of  a 
witness  open  for  discussion  when  his 
deposition  is  produced  at  the  trial,  68 

jJT  Competent  to  object  at  the  trial,  that 

a  question  put  on  commission  is  not 

'  evidence,  -  151,205 

ggUa.  witness  can  attend  the  trial,  his 
deposition  taken  to  lie  in  retentu^ 
cannot  be  read,         -         -         92 

hh  A  commission  taken  by  each  party 
to  examine  the  same  witness,  must 
be  read  separately  to  the  Jury,     67 

u  Whether  a  partjr,  putting  cross  inter- 
rogatories, can  insist  on  the  deposi- 
tion being  read,        -        -        108 

kk  A  party  not  bound  to  read  proof 
taken  by  him  on  commission,  213, 

217 

//  Before  reading  the  answers  of  a  wit- 
ness examined  on  interrogatories,  it 
must  be  proved  that  he  cannot  attend 
the  trial,  -  -  150 

Production  op  Documents. 
mm  A  party  may  call  on  a  witness  to 


produce  writings  in  his  possessloiiy 
but  must  prove  them  before  they 
are  read,  -  -  I04b 

nn  A  party  cannot  be  examined  as  a 
haver,  if  the  document  called  for  is 
in  process,  .         -  435 

00  Documents  produced  before  deci- 
ding whether  they  are  evidence,  164 

^  The  Court  will  judge  if  it  is  expe- 
dient to  compel  production  of  do* 
cuments  in  possession  of  a  public 
board,  -  356,  367 

qq  Not  necessary  to  lodge  a  principal 
record  before  the  trial,       -        241 

rr  Extracts,  or  certificates,  must  be 
produced  before  tlie  trial,     -     209 

JJ  Proceedings  in  the  Court  of  Session 
must  be  given  in  evidence  if  they 
are  to  be  read  to  the  Jury,  346 

4t  Letters  quoted  in  the  proceedings  in 
the  Court  of  Session,  are  not  there- 
fore before  the  Jury,  -        963 

uu  Letters  in  process,  and  mentioned  in 
narrative  by  the  opening  counsel  for 
the  pursuer,  must  be  produced  by  the 
defender,  if  he  means  to  read  them,  84 

vu  A  separate  writing  on  a  paper  given 
in  evidence  by  the  porsuer,  must  be 
given  in  evidence  by  the  defender  if 
he  requires  it  to  be  read,        •      38 

v;w  The  defender,  reading  the  record 
of  the  Court  of  Session,  entitles  the 
pursuer  to  reply,  -  i85 

9CX  A  defender,  without  giving  the 
pursuer  a  right  to  reply,  may  call 
on  him  to  read  from  a  document 
all  that  is  necessary  to  make  the 
matter  intelligible ;  but  if  he  insists 
on  reading  other  matter,  it  wilt  en- 
title the  pursuer  to  reply,     878,454 

yy  Damages  found  in  absence  of  the 
defender,      -  •  196, 2i 9 

z%  Counter  actions  cannot  be  sent  to 
the  same  Jury,,  except  by  consent 
of  parties,  (note)        -        -       148 

aaa  In  a  separate  action  against  differ- 
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cfit  defenden  for  the  tame  assault^ 
parties  may  consent  to  hold  the  first 
verdict  as  repeated  in  the  second,  254 

hhb  In  an  action  against  the  owners 
of  a  vessel,  for  delay,  the  bill  of 
lading  ought  to  be  read  before  the 
evidence  is  led,  -  67 

tec  Bf  otion  for  changmg  place  of  trial 
from  one  circuit  to  another  refused, 
but  place  of  trial  changed  to  Edin- 
burgh, (note)  '  147 

ddd  A  case  may  be  sent  back  to  the 
Jury  Court  from  the  Court  of  Ses- 
sion, to  have  a  mistake  in  the  certified 
verdict  corrected,  -  279 

See  Commhsion — CostJ-^Cross-examim 
nation-'-EviJeneet  Written — Lead' 
ing  Questionrr'Witness'^Writf  6, 

K 

RECORD  OF  PROCKeDINOS 
OF  COURT  OF  SESSION. 

See  Evideneey  Writtenj  a,  b,'—Fr0c» 

ticef  ss, 
REDUCTION  IMPROBATION, 
See  Blindness — Writ^  e,f, 

RELEASE. 

Law  agent,  without  a  power  of  attor" 
ney,  cannot  grant  a  release  to  a 
witness  of  a  claim  the  party  may 
have  against  him,  -  14S 

REPARATION, 

See  Assaidt'^Damages'^Defamation 
"^Contrmct,  breach  ^f. 

REPLICATION, 
Proof  in*    See  Practice ,  q^  r^  j» 

& 
SERVANT, 

See  Master  and  Servants 

SET-OFF. 
See  Contpensatiw* 


SHIPS, 
$ce  Jbtsurofue* 

SLANDER, 

See  DefamatiQn. 

STAMP. 

A  contract  must  be  stamped  before 
being  given  in  evidence,      .      lis 

A  letter  relative  to  a  bond  on  judicial 
proceedings,  admissible  without  a 
stamp,  -  -  180 

SUBSCRIPTION, 
By  a  blind  person,        -        •         St 

T.     , 

TRANSACTION, 

See  Compromise, 

TRIAL, 

Change  of  place  of.    See  Practice^  cce. 
New.    See  New  Trial, 

TRUSTEE, 
S^  Witness f  c. 

V. 

VERDICT,  SPEaAL, 

Incompetent  in  returning  to  mendon 
the  evidence  on  which  it  proceeds, 

224 

Set  EiwlencCf  Wmtten^  i, 

WITNESS. 

a  The  father,  mother,  brother,  and  sis- 
ter, rejected  as  incompetent,       391 

b  The  fonner  agent  rejected,  391 

c  A  trustee  who  b  to  have  a  reasonable 
remuneration  for  his  trouble,  not  a 
competent  witness,      -      126,  138 

^  It  is  a  direct,  not  a  contingent  interest 
that  disqualiiSet  a  witness,    -     i  so 
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S^^v                      '^^'  *^  ^'^"^  "^  ""^^^  '^^^S  that  Be 

r^Tlll»^'         :            :     .    1*4  heard  It  €H  another  occasiol  iHuf! 

/One  porsuer  may,  m  cmatn  cifcum-  ficiem  proof  of  the  defam^Sn       r  . 

atances,  be  a  witness  for  another,  22T  »  Called  isTmanTwre^^^^^  ^L 

•"  nKV^n"^  ^"'^  ^^  "^  *  ^"^  *"^  ^»rther  examined  ai  to  th2  facts 

objection,                             149, 273  on  which  he  is  to  fouiS  W»  onl 

^Awrtnes^mayproTeawritingthough  aion,           .            .     "^  *"'  ^ 

he  has  reraained  m  Court  after  his  See  Commisjian^R^Mence  Par^ 

first  examination,                         ^4S  Praf/i.^.           ^^w-^'^*  ^«r«^— 

t  Not  competent  to  disqualify  or  discre- 
dit by  parol  proof  that  he  has  been  WRIT. 
guilty  of  crimes,          i»i,  320,.  332  a  A  private  chartulary,  not  evidence 

i  Not  competent  to  dSacredit  by  proof  -             _    «y,  not  evidence, 

of  general  bad  character,  or  by  proof  &  Unstamped  contract  cannot  be  eiven 

of  particular  f*cts,          -          %ic>  ]„  evidii^,  b«t  onToT^pS 

/Ata  second  trial  tncompetent  toatate  may  look  at  it  to  refresh  his  m4iorvt 

the  evidence  given  by  a  witness  at  -                .                      iZ 

the  first,  as  a  reason  for  not  calling  r  Letters  dated  two  years  before  admit- 

•rS;«*K^r  *"         J,     '  ^          ^?^  *®^  '"  evidence,  there  being  other- 

rl^    „^   "^  •"'?^  '*'*  *^^  ^P°*^^^        ^"*  ^  foundation  for  an  fction  of 
party,  not  received,  .      235        damages,        -  -  -  S4 

m  Not  bound  to  say  if  he  saw  *  letter  rf  A  letter  relative  to  a  bond  in  lodlcial 
contaimng  defamatory  matter,  be-  proceedings,  ia  evidence,  ^thout 
fore  It  was  printed,           .             17         dateorstinp,        .  -  ig» 

e  Cross-examination  of.   See  Oa«-r*-  ^  Sobscription  to  a  bill  found  to  b»  the 

^r?"^"?,,.  .  '^'"«  a°<i  «eo««>e  handwriting  of 

p  To  refresh  his  memory,  may  Io(^  at        the  party,  -  -  ^^61 

a  private  chartulary  .  107   /Touching   tiie  pen    while    another 

f  May  look  at  notes  taken  from  his  day-        writas  the  name  of  a  witne.8,  does 

^5'    Q    'i?    J   '      „     ^^*'  ^^^  ■^•^  ^^^^'  »^  »  ^'«^  *n<l  genuine 

''  ^!^-r         ^-^^^^  f  «'■«*  ^-  «ib«rriptiofl  of  the  witness,      -     d 

J  One,  it  supported  by  circumstances,  ff  Record  of  the  Court  of  Session.   See 

sufficient,              .              124,136  Evidence,  FTritten,  a,  b. 

t  One  sweartog  that  he  heard  the  de-  Set  Fargerif-Fractici,  mm.  &c. 

fender  use  an  expression  on  one  oc-  r 


Printed  by  George  Ramsay  and  Coompany, 
Edinburgh,  1818. 
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ERRATA. 

Page  19>  line  \S,for  Regulations  read  Orders 
76,  marg.  ret  for  Thomson  read  Primrose 
111,  marg.  ref./or  M.  6843  read  M.  16817. 
129,  line  ult  insert  To  this  decision  a  Bill  of  Exceptions 
I  was  tendered 

208,  line  l6,for  is  more  read  it  is  more 
217,  line  3,  after  Court  insert  to  Parliament 
818,  line  20^  for  in  read  on 
228,  marg.  ref.for  Diet,  I.  377  read  Diet  III.  378 
S37,  line  26,  for  require  read  requires 
445,  line  19,  far  pursuer  read  defender 


^ 


vtMiiora  Lnv  Llwwy                      b 

iiiiimii 

3  blDS  0li3  llA  BM1     i^ 

'Y««H<4M««f  «n*«r%>\7cjr>«3rftT{575n75nnfYrv 


iitrii 


rf!tm»»U« 


